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DANIEL A. McDANIEL SBN 77363
NOMELLINI, GRILLI & MCDANIEL
PROFESSIONAL LAV/ CORP ORATIONS
235Eas,t Weber Avenue
P. O. Box 1461
Stockton, Califomia 9 5201 -l 461
Telephone: (209) 465 -5883
Facsimile: (209) 465 -39 5 6

JOHN HERzuCK SBN 139125
4255 Paciftc Avenue, Suite 2
Stockton, California 9 5207
Telephone: (209) 956-0 I 50
Facsimile: (209) 356-0154

Attorneys for Applicants for lntervention

IN THE T]NITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WHEELER
RIDGE-MARICOPA WATER STORAGE
DISTRICT, AND DEE DILLON,

Plaintiffs,

VS.

JOHN CARLSON, JR., in his official capacity as
Executive Director of the California Fish and
Game Commission, RICHARD ROGERS, in his
official capacity as Presiclent of the California
Fish and Game Commission, CINDY
GUSTAFSON, in her off,rcial capacity as Vice
President of the Califomia Fish and Game
Commission, JIM KELLOGG, in his offrcial
capacity as Member of the California Fish and
Game Commission, MICHAEL SUTTON, in his
official capacity as Member of the California Fish
and Game Commission, CALIFORNIA FISH
AND GAME COMMISSION, JOHN
MCCAMMAN, in his official capacity as lnterim
Director of the California Department of Fish and
Game, and CALIFORNIA DEPARTMENT OF
FISH AND GAME,

Case No. I :08-CV-00397-OWW-GSA

DECLARATION OF
RODNEY KARNOFEL IN SUPPORT
OF'MOTION TO INTERVENE

DATE: June 2,2008
TIME: 10:00 a.m.
COURTROOM: 3
JUDGE: Hon. Olivel W.'Wanger

Defendants.

-l-

Declaration of Rodney Karnofel ln Support of Motion to Intervene
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CENTRAL DELTA WATER AGENCY, SOUTH)
DELTAWATERAGENCY, HONKER CUT )
MARINE, INC., RUDY MUSSL AND ROBERT )
SOUZA, )

)
Applicants for Intervention. )

I, Rodney Karnofel, declare as follows:

1. I was bom in Pasco, Washington in 7941 , and I have resided in California

continuously since the age of 8. I currently reside northwest of Stockton, California, on l(ing

Island off Eight Mile Road near its crossing of Honker Cut.

2. The facts set forlh herein are within my personal knowledge and if called as a

witness, I could competently testify thereto.

3. I arn the President of Honker Cut Marine, Inc., which owns real propefty at which I

reside on King Island off Eight Mile Road. My wife and I are the sole shareholders in Honker Cut

Marine, lnc. The properly is along Honker Cut in the Sacramento-San Joaquin Delta ("Delta"),

between Kìng Island and Empire Tract. The business is dependent upon Delta waters.

4. Honker Cut Marine, lnc. has continuously operated a marine retail sales, repair,

and dry storage business at its King Island property since 1986, when my wife and I left my career'

in San Jose as a nechanic. We relocated from San Jose to l(ing Island to open the Honker Cut

Marine, Inc. business. My wife and I actually resicle on the property, as it is a demanding, full-

time business. However, we have derived great pleasLrre from living and working in the Delta.

5. I first visited the Sacramento San Joaquin Delta ("Delta") in 1976, whlleresiding

in San Jose, Califomia. I personally fish for striped bass in the Delta when business and the fish

permit.

6. I last fished for striped bass in the Delta on April 10, 2008. I estimate that I fish for

striped bass in the Delta approximately 40 days per year. I have a significant personal interest in

the conservation of striped bass in the Delta. Honker Cut Marine,Inc., has a significant interest in

the conservation of striped bass in the Delta.

7. The business of Honker Cut Marine, lnc. has various members of the Delta boating

..)
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shops, boat sales, service and rentals, restaurants and gas stations are sorne of the commercial

relatecl to striped bass.

15. The enjolrnent of the Delta and its associated environment by myself and the

customers of Honker Cut Marine, Inc. is greatly dependent upon the quality of water in the

various channels of the Delta.

16. Good quality water is necessary for all of the uses of the v/aters within the Delta

including fanning, recreation, and wildlife use. Fish cannot sulive without water of suitable

quality, and the customers of Honker Cut Marine, lnc. desire to boat, fish, and recreate in waters

of sufficient quality that will support striped bass.

l7 . A healthy Delta is essential and necessary to support all recreational activities, as

well as the f,rsh, birds and other wildlife, that inhabit the Delta, and to support the business of

Honker Cut Marine, Inc.

18. The value of Honker Cut Marine lnc.'s property at Ifing Island is enhanced by a

healthy Delta ecosystem with a healthy population of striped bass.

19. The plaintiffs' lawsuit seeks to overturn the regulation and protection of striped

bass in the Delta, and weaken the already limited protection affordecl by the California Fish and

Game Commission ("CFGC") to these fish. The loss or regulations would expose striped bass to

the negative impacts of abusive angling practices, Ieading to population declines, reduced

prospects for recovery, and potentially, eraclication from the Delta. In all events, the loss of the

regulations would infringe on angling in the Delta fol striped bass and the business of Honker Cut

Marine would suffer.

20. I note that the history of CDFC and Califomia Department of Fish & Game

("CDFG"), the state agencies responsible for f,rshery protection, as well as the state of California

in general, have seldom adequately accounted for themselves with the vigor necessary to protect

fishery resources. For example, I personally observe on a regular and sometimes daily basis

anglers near my property fishing for various species. Some of those anglers are very proficient

and they do not practice catch and release practices, at least when law enforcement is not present.

Without protection for striped bass, these anglers will catch and kill every striped bass, no matter

-4-
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the size, until striped bass are completely eradicated. The state of California has failed to provide

adequate law enforcement to prevent these practices, and I fear this is because the state has no real

interest in protecting and preserving the Delta ecosystem or striped bass. For these reasons, I fear

that my interests and the interests of Honker Cut Marine, Inc. will not be adequately represented

by the state government in this case. Since it is obvious from the complaint that the plaintiffs'

interest run counter to those of mine, I believe that no current party to this litigation would

adequately represent my interests.

I declare under penalty of perjury of the laws of the United States of America that the

foregoing is tme and correct.

Dated this l lth day of April, 2008, in Stockton, California.

/s/ Rodney Karnofel
Rodney Karnofel

-5-
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

HON. OLIVER W. WANGER, JUDGE

COALITION FOR
DELTA, et aI.,

VS.

JOHN CARLSON,

A SUSTAINABLE

F la int iff , No. 0B-CV-397-0WW

MOTION FOR JUDGMENT

JR., et al .,

Defendant.

Fresno, Cal ifornia Monday, July 14, 2008

REPORTER'S TRANSCRI PT OF PROCEED I NGS
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Official Court Reporter
CSR No. 5816
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APPEARANCES OF COUNSEL:

For the Plaintiffs: Nossaman, Guthner, Knox, El I iott
BY: PAUL S. WEILAND
1810:l Von Karman Avenue
Su ite 1800
I rvine, CA 92612-0177

For the State Defendants: State of Cal ifornia
Attorney General 's of-f ice
BY: CLIFFORD T. LEE
455 Golden Gate Avenue
Suite 11000
San Francisco, CA 941O2-7OO4

For the lntervenors Nomellini, Grilli & McDaniel
Central Delta Water BY: DANIEL A. McDANIEL
Agency, et al.: 235 East Weber Avenue

Stockton, CA 95201

For the lntervenors MICHAEL BRUCE JACKSON
CaI ifornia Sportfishing Attorney at Law
Al I iance, et al.: P0 Box 2O7

Quincy, CA 95971
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Monday, July 14, 2008 Fresno, Cal ifornia
11 :10 a.m.

THE CLERK: The Court cal ls item number 18. Case

number 0B-CV-397. Belridge Water Storage et al . versrrs

California Department of Fish & Game. Motion for judgment.

THE COURT: Al I right, May we have the appearances

of counsel, please.

MR. WEILAND: Paul Wei land of Nossaman on behalf of
the plaintiffs.

MR. LEE: Your Honor, Cl ifford Lee with the

Cal ifornia Attorney General's Office representing the State

defendants in this case. I have with me Steven lngram, who is

the staff counsel with the Department of= Fish & Game.

,MR. McDAN I EL : Good morn i ng, Your Honor, Dan i e I

McDaniel on behalf of the defendants in intervention central

Delta Water Agency, South Delta Water Agency, Rudy Mussi,

Robert Souza and Honker Cut Marine.

THE COURT: Thank you.

MR. JACKSON: Michael Jackson appearing on behalf of
proposed intervenors Cal ifornia Sports Fishing protection 

.

All iance, cal ifornia striped Bass Association and the Northern

California Council of the Federation of Fly Fishers.

THE COURT: Thank you. Why don't we take up the

proposed intervention motion, which appears to be unopposed.

ls there any objection to the entry into this case of Mr.

i:i
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complaint is defective for purposes of Eleventh Amendment

purposes, as against those officials --
THE COURT: And the plaintiffs have asked for leave

to amend.

MR. LEE: I'm sorry?

THE COURT: The plaintiffs have asked for leave to

amend

MR. LEE: Wel I

THE C0URT: lf the Court agrees w¡th you.

MR. LEE: Well, Your Honor, I understand the

plaintiffs have asked for leave to amend as to th¡s issue.

We --

THE COURT: ls there no set of facts that could be

al leged --
MR. LEE: We would submit that there is no set of

facts that could be al leged that would show that the

commission's executive director or the individual

commissioners, in fact, enforce the striped bass regulations,

Their powers are circumscribed by, in fact, the code sections

we have described. And they are, in essence, regulatory in

terms, in a quasi legislative sense, And that it would serve

no purpose --
THE COURT: Who enforces --

MR. LEE: -- to provide amendment.

THE C0URT: Who enforces the regulation?

Case 1:08-cv-00397-OWW-GSA     Document 115-2      Filed 02/22/2010     Page 10 of 94
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MR. LEE: Again, Your Honor, the Department of Fish &

Game through its director and subordinates enforce these

regulat¡ons. There are, of course, numerous Fish & Game

Wardens throughout the State of Cal ifornia. Those wardens al I

account directly to the Director of the Department of Fish &

Game. They do not account to the Fish, & Game Commission.

Your Honor, | -- if I say any more, I'm going to be

repeating what's in my papers and I think --
THE COURT: That would be a good thing not to do.

MR, LEE: And I think I wi I I stop now.

THE COURT: Thank you. Al I right, Does any

intervenor wish to say anything on these motions? They're not

your mot i ons. They' re j o i ned .

MR. McDANIEL: No, Your Honor.

MR. JACKS0N: No, Your Honor.

THE COURT: Al I right. Let's hear from the

plaintiffs.
mn. WEILAND: Your Honor, l'l I just begin with the

issue of i'mmunity since it's fresh in my mind and I don't

think it. will take too long to discuss. But in the complaint

at paiagraph 15 and 39, we do talk about the rule of both the

department and Commission. we don't differentiate between

them. ln both, quote, "implementing and enforcing the

regulations, "

And again, when I read SectÍon 200, the power to

Case 1:08-cv-00397-OWW-GSA     Document 115-2      Filed 02/22/2010     Page 11 of 94
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THE C0URT: lt's not a motion for summary judgment.

MR. LEE: Yes, Thank you, Your Honor.

THE COURT: Thank you. The matter stands submitted.

I'm going to sign the order that admits the

Cal ifornia Sport Fishing Protection Al I iance and the related

parties as intervenors.

MR. McDANIEL: Your Honor, I just have one point I

wanted to clqrify about one of the Court's questions. The

striped bass, although it's not a native species to the Delta,

it.'s been there since the 1800s and, in fact, the Central

Val ley Project lmprovement Act Defines anadromous fish, the

anadromous fish to include the str¡ped bass, So it's actual ly

the subject --
THE COURT: lg it an anadromous f ish?

MR. McDANIEL: Yes. And it's defined in the CVpIA as

an anadromous fish, And the US Fish & Wi ldl¡fe Service has

set. a target to meet the doubling goal of the CVPIA at

2,500,000. And the numbers are substantially less than that.
THE COURT: Al I right. Thank you.

Al I right. The matter stands submitted.

(The proceedings were concluded af. 12:13 p.m.)
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l, KAREN L. LOPEZ, Official Reporter, do hereby

certify that the foregoing transcrípt as true and correct.

DATED: O7/3O/2OOB /s/ Karen L. Lopez
KAREN L. LOPEZ, RMR-CRR
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EDMI.IND G. BRO\A/N JR.
Attorney General of the State of California
MARY E. HACKENBRACHT
Senior Assistant Attorney General
CLIFFORD T. LEE, State BarNo. 74687
Deputy Attorney General
DEBORAH A. WORDHAM, State BarNo. 180508
Deputy Attorney General

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 7 03-5546
Fax: (415) 703-5480
Email : Cl i ff.Lee@-ìdoj . ca. gov

Deborah.'Wordh aml4-ldoj . ca. gav

Attorneys for Defendant Donald Koch, Director,
Califomia Department of Fish and Game

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WHEELER
RIDGE-MARICOPA WATER STORAGE
DISTRICT, AND DEE DILLON,

Plaintiffs,

VS.

DONALD KOCH, in his official capacity as
Director of the California Department of Fish and
Game,

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

Case No. 1 :08-CV-00397-OWW-GSA

ANSWER OF DEFENDANT
DONALD KOCH, DIRECTOR OF
THE CALIFORNIA DEPARTMENT
OF FISH AND GAME, TO THE
FIRST AMENDED COMPLAINT

Defendant.

CENTRAL DELTA V/ATER AGENCY, et al.,

Defendant-Interveners,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE, et al.,

Defendant-Interveners.

Defendant, Donald Koch, in his off,rcial capacity as Director of the California Department

of Fish and Game (defendant) answers the First Amended Complaint for Declaratory and

Injunctive Relief of the plaintiffs Coalition for a Sustainable Delta, Belridge Water Storage

ANSwER oF DEFENDANT, DoNALD KocH, To rHE FIRSr ¡vlgl,rDÊò coMpLNT
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District, Berrenda Mesa Water District, Lost Hills Water District, Wheeler Ridge-Maricopa

Water Storage District, and Dee Dillon (First Amended Complaint) as follows:

JURISDICTION AND VENUE

l. The allegations contained in paragraphs numbered I through 3 of the First Amended

Complaint are conclusions of law to which no response is required.

2. The allegations in the first sentence of paragraph 4 of the First Amended Complaint

contains legal conclusions to which no response is required. This defendant lacks sufficient

information or belief on which to form an opinion as to the truth of the allegations

contained in second sentence of paragraph 4 and on that basis denies them. This defendant

denies all other factual allegations inparugraph 4 of the First Amended Complaint.

INTRODUCTION

3. This defendant lacks sufficient inforrnation or belief to fonn an opinion as to the truth of the

allegations contained in paragraph 5 of the First Amended Complaint and, on that basis,

denies those allegations.

4. In response to paragraph 6 of the First Amended Complaint, this defendant admits that the

Sacramento-San Joaquin Delta (Delta) is an estuary on the West Coast of the continental

United States, comprising more than 738,000 acres. This defendant further admits that the

Delta's major source of fresh water comes from the Sacramento and San Joaquin Rivers and

that salt water comes from the Pacific Ocean through the San Francisco Bay. This

defendant further admits that approximately 50 percent of California's average annual

streamflow flows to the Delta. Except as expressly admitted, this defendant lacks sufficient

information or belief to form an opinion as to the tnith of the remaining allegations

contained in paragraph 6 of the First Amended Complaint and, on that basis, denies them.

5. In response to paragraph 7 of the First Amended Complaint, this defendant admits that

approximately two{hirds of California's residents rely on the Delta for at least a portion of

their drinking water. This defendant lacks sufficient information or belief to form an

opinion as to the truth of the remaining allegations contained in paragraphT of the First

Amended Complaint and, on that basis, denies them.

ANS\ryER OF DEFENDANT, DONALD KOCH. TO THE FIRST NU¡NDED COMPLffiT
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In response to paragraph 8 of the First Amended Complaint, this defendant admits that more

than 7,000 diverters obtain water from the Delta and its tributaries. This defendant lacks

sufficient information or belief to form an opinion as to the truth of the remaining

allegations contained in paragraph 8 of the First Amended Complaint and, on that basis,

denies them.

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 9 of the First Amended Complaint and, on that basis,

denies them.

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 10 of the First Amended Complaint and, on that basis,

denies them.

In response to paragraph l l of the First Amended Complaint, this defendant admits that the

Delta supports more than 750 plant and animal species, including approximately 130

species of fish. This defendant further admits that the Delta provides habitat for a number

of species. This defendant lacks sufficient information or belief to forrn an opinion as to the

truth of the remaining allegations contained inparagraph I I of the First Amended

Complaint and, on that basis, denies them.

In response to pangraph 12, this defendant admits that the Delta provides habitat for a

number of species thatare protected by the Endangered Species Act, 16 U.S.C. $ 1601, et

seq. (ESA), including the Sacramento winter-run chinook salmon, Central Valley spring-

run salmon, Central Valley steelhead, and delta smelt.

In response to paragraph 13 of the First Amended Complaint, this defendant admìts that the

Sacramento River winter-run chinook salmon is an anadromous fish that migrates through

the Delta to the upper Sacramento River from approximately December to May. This

defendant admits that anadromous fish spawn in fresh water. This defendant denies the

remaining allegations in the second sentence of paragraph I 3 . The allegations contained in

the third sentence of paragraph 13 contains the plaintiffs' characterizations and contentions

regarding the content of the Federal Register. This defendant alleges that the Federal

ANSWEROF DEFENDANT, DONALD KOCH, TO THÊ FIRST AMENDED COMPLAINT

J

10.
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Register speaks for itself and denies the allegations in the third sentence of paragraph 13 on

the grounds that the Federal Register is the best evidence of its contents.

In response to paragraph 14 of the First Amended Complaint, this defendant admits that

Central Valley spring-ntn chinook salmon is an anadromous fish that migrates through the

Delta to the upper Sacramento River from approximately March to July. The remaining

allegations of paragraph l4 of the First Amended Complaint contain the plaintiffs'

characterizations and contentions regarding the content of the Federal Register. This

defendant alleges that the Federal Register speaks for itself and denies those allegations on

the grounds that the Federal Register is the best evidence of its contents.

In response to the allegations contained in the first and second sentences ofparagraph 15,

this defendant admits that the Central Valley steelhead is a coastal steelhead that at times

occupies the Sacramento and San Joaquin Rivers and their tributaries. This defendant

ftirther admits that the steelhead and rainbow ftout are the same species, with the

distinguishing characteristic being that steelhead are anadromous whereas rainbow trout

reside permanently in fresh water. The allegations contained in the third sentence of

parugraph l5 contains the plaintiffs' characterizations and contentions regarding the content

of the Federal Register. This defendant alleges that the Federal Register speaks for itself

and denies those allegations on the grounds that the Federal Register is the best evidence of

its contents.

In response to the allegations contained in the first sentence of paragraph I 6 of the First

Amended Complaint, this defendant admits that the delta smelt is a small translucent fish

with a narrow geographic range limited to low salinity and freshwater habitats of the Delta.

The allegations contained in the remaining sentences of paragraph 23 contain the plaintiffs'

characterizations and contentions regarding the content of the Federal Register. This

defendant alleges that the Federal Register speaks for itself and denies the remaining

allegations of paragraph 16 on the ground that the Federal Register is the best evidence of

its contents.

15. The allegations contained in the third sentence of paragraph 17 are the plaintiffs'

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT

4

13.

t4.
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characterizations and contentions regarding the article, Environmental Restoration: Delta

Blues, California Style,Robert F. Service, 317 Science 442 (2007). This defendant alleges

that the article speaks for itself and denies those allegations on the grounds that this article

is the best evidence ofits contents.

In response to paragraph 18, this defendant admits that the striped bass is non-native to the

Delta. This defendant denies each and every other allegation contained in paragraph 18.

The allegations contained in paragraph l9 of the First Amended Complaint are the

plaintiffs' characterizations and contentions regarding the article, Sltallow-Water Piscivore-

Prey Dynamics in California's Sacramento-San Joaquin Delta, Matthew L. Nobriga and

Frederick Feyrer, 5(2) San Francisco Estuary & Watershed Science, 1 (2007). This

defendant alleges that this article speaks for itself and denies those allegations on the

grounds that the article is the best evidence of its contents.

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 20 of the First Amended Complaint and, on that basis,

denies them.

The allegations contained paragraph 21 of the First Amended Complaint are the plaintiffs'

characterizations and contentions regarding the article, Sltallow-Water Piscivore-Prey

Dynamics in California's Sacratnento-San Joaquin Delta, Matthew L. Nobriga and

Frederick Feyrer, 5(2) San Francisco Estuary & Watershed Science, I (2007). Tliis

defendant alleges that this article speaks for itselfand denies those allegations on the

grounds that the article is the best evidence of its contents.

The allegations in paragraph 22 of The First Amended Complaint are the plaintiffs'

characterizations and contentions regarding the articles, Notes on the Life History of the

Striped Bass (Rocctts lineatus), Daniel Merriman, Copeia (1937) and Conservation of

Native Fresltwater Fisltes in the Mediterranean-type Climate of Califurnia, USA: A

Review, Peter B. Moyle, 72(2) Biological Conservation,2TI (1995). Defendant alleges that

these articles speak for themselves and denies those allegations on the grounds that these

articles are the best evidence oftheir respective contents.
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This defendant admits the allegations contained in paragraph 23 of the First Amended

Complaint.

The allegations contained in paragraph24 of the First Amended Complaint are the

plaintiffs' characterizations and contentions regarding the article, Analysis oJ'an estuarine

striped bass (Morotte saxatilis) population: it{larcnce of density dependent ntortality

between metanzorpltosis and Recruitment, Wim J. Kimmerer, et al., 570 Canadian Journal

of Fisheries and Aquatic Sciences 478 (2000). This defendant alleges that this article

speaks for itself and denies those allegations on the grounds that the article is the best

evidence of its contents.

The allegations contained in paragraphZ1 of the First Amended Complaint are the

plaintiffs' characterizations and contentions regarding the U.S. Bureau of Reclamation

Central Valley Project and State lVater Project Operations Criteria and Plan Biological

Assessntent (2008) (OCAP BA). This defendant alleges that OCAP BA speaks for itself

and denies those allegations on the grounds that the OCAP BA is the best evidence of its

contents. [Is the BA final or still in draft? Is the plaintiffs' description sufficient to

respond or should we deny based on lack of information or belief?]

The allegations contained paragraph 26 of the First Amended Complaint are the plaintiffs'

characterizations and contentions regarding the article, Shallow-Water Piscivore-Prey

Dynamics in California's Sacratnento-San Joaquin Delta, Matthew L. Nobriga and

Frederick Feyrer, San Francisco Estuarv & Watershed Science, (2007). This defendant

alleges that this article speaks ìor itself and denies those allegations on the grounds that the

afücle is the best evidence of its contents.

The allegations contained paragraph2T of the First Amended Complaint are the plaintiffs'

charucterizations and contentions regarding the Interagency Ecological Program 2008

lVork Plan to Evaluate the Decline of Pelagic Species in the Upper San Francisco Estuary

(2008) (IEP Work Plan) and the U.S. Fish & Wildlife publication, Recovery Plan for tlte

Sacramento/San Joaquin Delta Natíve Fishes (Nov. 1996). This defendant alleges that the

IEP Work Plan and the U.S. Fish & Wildlife publication speak for themselves and denies

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPL^INT
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those allegations on the grounds that the IEP Work Plan and the U.S. Fish &'Wildlife

publication are the best evidence oftheir respective contents.

The allegations contained in paragraphs 28 and29 of the First Amended Complaint are

plaintiffs' characterizations and contentions regarding the California Department of Fish

and Game Conservation Planfor the Striped Bass Management Prograrz. This defendant

alleges that the Conservation Planfor the Striped Bass Management Progran speaks for

itself and denies the allegations of paragraphs 28 and29 on the ground that the

Conservation Planfor tlte Striped Bass Managetnent Program isthe best evidence of its

contents.

The allegations contained in paragraph 30 of the First Amended Complaint are plaintiffs'

characterizations and contentions regarding the afticle, Mocleling the effect of sn.ipecl bass

(Morotte saxatilis) on the population viability of Sacrantento Rtver winter-rmt cltinoolc

salmon (Oncorhynchus tslnwysclta),StevenT. Lindley and Michael S. Mohr, 101 Fisheries

Bulletin 321 (2003.) This defendant alleges that this article speaks for itself and denies the

allegations of paragraphs 28 and 29 ontheground that the article is the best evidence of its

contents.

Tlie allegations contained in paragraph 31 of the First Amended Complaint are plaintiffs'

characterizations and contentions regarding the California Department of Fish and Game

Conservation Planfor the Striped Bass Managentertt Progran. This defendant alleges that

fhe Conserttation Plan for the Striped Bass Managentent Progrant speaks for itself and

denies the allegations of paragraph 3 1 on the ground that the Conservation Plan for the

Striped Bass Management Progratn is the best evidence of its contents.

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 32 of the First Amended Complaint and, on that basis,

denies them.

In response to paragraph 33 of the First Amended Complaint, this defendant admits that the

State Water Project and Central Valley Project systems export water to urban and

agricultural users throughout the State of California. This defendant lacks sufficient

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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information or belief to form an opinion as to the truth of the remaining allegations

contained in paragraph 33 of the First Amended Complaint and, on that basis, denies them.

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 34 of the First Amended Complaint and, on that basis,

denies them.

The allegations contained in paragraphs 35 through 40 of the First Amended Complaint are

plaintiffs' characteizations and contentions regarding the articles, Losses of Sacrantento

River Chinook Salmon and Delta Smelt to Entrainment in llater Diversions in the

Sacramento-San Joaqttin Delta,Wim J. Kimmerer, 6(2) San Franciso Estuary & Watershed

Science 1 (2008), and Critical Assesstnettt of the Delta Smelt Popttlation in the San

Francisco Estuary, California,3(2) San Francisco Estuarv & Watershed Science 1 (2005).

This defendant alleges that these articles speak for themselves and denies the allegations of

paragraphs 35 through 40 on the ground that the articles are the best evidence of their

respective contents.

The allegations contained in paragraphs 41 ,42 and 43 of the First Amended Complaint are

conclusions of law to which no response is required.

This defendant admits the allegations contained inparagrapli 44 of the First Amended

Complaint.

The allegations contained in paragraphs 45 and 46 of the First Amended Complaint are

conclusions of law to which no response is required.

The allegations contained in paragr aphs 47 ,48 and 49 of the First Amended Complaint are

plaintiffs' characterizations and contentions regarding the Striped Bass Restoration and

Management Plan for tlte Sacramento-San Joaquin Estuary Pltase I (Striped Bass

Restoration and Management Plan). This defendant alleges that the Striped Bass

Restoration and Managenzent Plan speaks for itself and denies the allegations of paragraphs

47,48 and 49 on the ground that the Strtped Bass Restoration and Management Plan isthe

best evidence of its contents.

37 . In response to paragraph 50 of the First Amended Complaint, this defendant admits that the

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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California Fish and Game Commission adopted a striped bass policy in 1996. The

allegations contained in the second sentence of paragraph 50 are plaintiffs'

charccteùzations and contentions regarding the contents of the CFGC Striped Bass Policy.

This defendant alleges that the CFGC Striped Bass Policy speaks for itself and denies the

allegations of the second sentence of paragraph 50 on the ground that the CFGC Striped

Bass Policy is the best evidence of its contents. This defendant denies the remaining

allegations contained in paragraph 50 of the First Amended Complaint.

In response to paragraph 51 of the First Amended Complaint, this defendant admits that the

California Fish and Game Commission began work on a conseryation plan for activities

associated with the management of the striped bass population in the Delta around the same

time that the California Fish and Game Commission adopted its Striped Bass Policy. To the

extent the allegations contained in paragraph 51 of the First Amended Complaint are the

plaintiffs' characterizations and contentions regarding the contents of the Biological and

Conference Opinion. Isstmnce of a Section 10(a)(1)(B) htciclental Take Permit to the

California Departntent of Fislt and Gamefor Activities mder tlte Sn"iped Bass Manageruent

Program and the Conservation Planfor tlte Striped Bass Managentent Program,this

defendant alleges that the Biological and Conference Opin.iott; Issuance of a Section

l}(a)(l)(B) Incidental Take Perntit to the Californìa Departrnent of Fish and Gantefor

Activities under tlte Striped Bass Managentent Progratn andthe Conservation Planfor tlte

Sn"iped Bass Management Progrant speak for themselves and denies these allegations on

the ground that the Biological and Conference Opinion; Issttance of a Section I\(a)(I)(B)

Inciclental Take Permit to the California Department of Fish ancl Gamefor Activities uncler

tlte Striped Bass Management Program andthe Conservation Plan for the Striped Bass

Management Progrant are the best evidence of their contents.

The allegations contained in paragr aph 52 of the First Amended Complaint are the

plaintiffs' characterizations and contentions regarding the content of the Federal Fisheries

Permit No. 1257 and the Federal Fish and ltildlife Permit No. T8028154-0 (Incidental

Take Permits). This defendant contends that the Incidental Take Permits speak for

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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themselves and denies the allegations contained in paragraph 52 on the ground that the

Incidental Take Permits are the best evidence of their content.

The allegations contained in paragraph 53 of the First Amended Complaint are the

plaintiffs' chancteizations and contentions regarding the contents of the Conservation

Planfor the Striped Bass Management Program. This defendant alleges that the

Conservation Planfor tlte Striped Bass Management Progran speaks for itself and denies

the allegations in paragraph 53 on the ground that the Conservation Planfor the Sn iped

Bass Management Program is the best evidence of its contents.

In response to first sentence of paragraph 54 of the First Amended Complaint, this

defendant admits that the incidental take permits issued by NMFS and FWS for the

Conservation Planfor the Striped Bass Management Progratn expired on December 31,

2004 and December 30,2004, respectively. The allegations contained in the second

sentence of paragraph 54 are the plaintiffs' characterizations and contentions regarding the

content of the Incidental Take Permits. This defendant alleges that the Incidental Take

Permits speak for themselves and denies the allegations contained in the second sentence on

the ground that the Incidental Take Permits are the best evidence of their content.

The allegations contained in the f,rrst sentence of paragraph 55 of the First Amended

Complaint are conclusions of law to which no response is required. This defendant denies

all other allegations contained in paragraph 55 of the First Amended Complaint.

This defendant denies the allegations contained inparagraph 56 of the First Amended

Complaint.

This defendant denies the allegations contained in paragraph 57 of the First Amended

Complaint.

LEGAL FRAMEWORK OF TIIE ENDANGERED SPECIES ACT

The allegations contained in paragraphs 58 through 6J are conclusions of law to which no

response is required.

PARTIES

This defendant lacks sufficient information or belief to form an opinion as to the truth of the

ANSWER OF DËFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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allegations contained in paragraph 68 of the First Amended Complaint and, on that basis,

denies them.

47. This defendant denies the allegations contained in the fourth sentence of paragraph 69 of

the First Amended Complaint. This defendant lacks sufficient information or belief to form

an opinion as to the truth of the remaining allegations contained in paragraph 69 of the First

Amended Complaint and, on that basis, denies them.

48. This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 70 of the First Amended Complaint and, on that basis,

denies them.

49. This defendant denies the allegations contained in the first, second and fifth sentences of

paragraph 71 of the First Amended Complaint. This defendant lacks sufficient information

or belief to form an opinion as to the truth of the remaining allegations contained in

paragraph 71 of the First Amended Complaint and, on that basis, denies them.

50. This defendant lacks suff,rcient information or belief to fonn an ópinion as to the truth of the

allegations contained in paragraph 12 of the First Amended Cornplaint and, on that basis,

denies thenr.

51 . This defendant denies the allegations contained in the fourth sentence of paragraph 73 of

the First Amended Complaint. This defendant lacks sufficient information or belief to form

an opinion as to the truth of the remaining allegations contained in paragraph 73 of the First

Amended Complaint and, on that basis, denies them.

52. This defendant lacks suff,rcient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 14 of the First Amended Complaint and, on that basis,

denies them.

53. This defendant denies the allegations contained in the fifth sentence of paragraph 75 of the

First Amended Complaint. This defendant lacks sufficient information or belief to form an

opinion as to the tmth of the remaining allegations contained in paragraph 75 of the First

Amended Complaint and, on that basis, denies them.

54. This defendant lacks sufficient information or belief to form an opinion as to the truth of the
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allegations contained in paragraph 76 of the First Amended Complaint and, on that basis,

denies them.

55. This defendant denies the allegations contained in the fourth sentence of paragraphTT of

the First Amended Complaint. This defendant lacks sufficient information or belief to form

an opinion as to the truth of the remaining allegations contained in paragraph 77 of the Fißt

Amended Complaint and, on that basis, denies them.

56. This defendant lacks sufficient information or belief to form an opinion as to the truth of the

allegations contained in paragraph 78 of the First Amended Complaint and, on that basis,

denies them.

57. This defendant denies the allegations contained in the fourth sentence of paragraph7g of

the First Amended Complaint. This defendant lacks sufficient information or belief to form

an opinion as to the tmth of the remaining allegations contained inparagraph 79 of the First

Amended Complaint and, on that basis, denies them.

5 8. This defendant lacks sufficient information or belief to form an opinion as to the truth of tlie

allegations contained in paragraph 80 of the First Amended Complaint and, on that basìs,

denies thenr.

59. This defendant denies the allegations contained in the eighth sentence ofparagraph 81 of

the First Amended Complaint. This defendant lacks sufficient information or belief to fomr

an opinion as to the truth of the remaining allegations contained inparagraph 81 of the First

Amended Complaint and, on that basis, denies them.

60. The allegations contained in the first sentence of paragraph 82 of the First Amended

Complaint are conclusions of law to which no response is required. To the extent the

allegations contained in the first sentence of paragraph 82 contain the plaintiffs'

characterizations and contentions regarding the Conservation Planfor the Stripecl Bass

Management Progranu this defendant contends that the Conservation Plan for tlte Striped

Bass Management Program speaks for itself and denies those allegations on the ground that

the Conservation Planfor the Striped Bass Management Program is the best evidence of its

contents. This defendant admits that Donald Koch presently is the Director of the

ANSWER OF DEFENDANT. DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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California Department of Fish and Game. The allegations contained in the last sentence of

pangraph 82 are legal conclusions to which no response is required. This defendant lacks

sufficient information or belief on which to form an opinion as to the huth of the remaining

allegations contained inparagraph 82 and on that ground denies those allegations.

This defendant denies the allegations contained in paragraphs 83, 84 and 85 of the First

Amended Complaint.

The allegations contained in paragraphs 86, 87, 88, 89 and 90 of the First Amended

Complaint are conclusions of law to which no response is required.

This defendant lacks sufficient information or belief on which to form an opinion as to the

truth of the allegations contained inparagraphs 91 and 92 of the First Amended Complaint

and on that ground denies those allegations.

The allegations contained in paragraphs 93 and 94 are conclusions of law to which no

response is required. To the extent the allegations contained in paragraphs 93 and 94 are

factual allegations, this defendant lacks sufficient information or belief on which to form an

opinion as to the tnrth of those allegations and on that ground denies those allegations.

The allegations contained in paragraphs 95 and 96 are conclusions of law to which no

response is required.

This defendant lacks sufficient informatiori or belief on which to form an opinion as to the

truth of the remaining allegations contained in paragraphs 97 ,98,99 and 100 and on that

ground denies those allegations.

The allegations contained in paragraphs 101 and 102 are conclusions of law to which no

response is required. To the extent the allegations contained in paragraphs 101 and 102 are

factual allegations, this defendant lacks sufficient information or belief on which to form an

opinion as to the truth of those allegations and on that ground denies those allegations.

The allegations contained in paragraph 103 are conclusions of law to which no response is

required.

This defendant lacks sufficient information or belief on which to form an opinion as to the

truth of the allegations contained in paragraph 104 of the First Amended Complaint and on

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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that ground denies those allegations.

70. The allegations contained in paragraph 105 are conclusions of law to which no response is

required.

71. This defendant lacks sufficient information or belief on which to form an opinion as to the

truth of the allegations contained in paragraphs 106, 107, 108, 109 and i 10 of the First

Amended Complaint and on that ground denies those allegations.

FIRST CLAIM FOR RELIEF

72. Responding to the allegations contained in paragraph 111 of the First Amended Complaint,

this defendant incorporates his responses toparagraphs 1 through 1 10, inclusive, as set forlh

above.

73. In response to paragraph I 12 of the First Amended Complaint, this defendant admits that

the Sacramento River winter-mn Chinook salmon is listed as an endangered species under

the Endangered Species Act.

7 4. The allegations contained in paragraphs I I 3 and I 14 of the First Amended Cornplaint are

conclusions of law to which no response is required.

1 5 . This defendant denies the allegations contained in paragraph I 1 5 of the First Amended

Complaint.

76. The allegations contained in paragraph 1 16 of the First Amended Complaint are

conclusions of law for which no response is required.

ll. This defendant denies the allegations contained inparagraphs 1 17, I 18, I 19, and 120 ofthe

First Amended Complaint.

SECOND CLAIM FOR RELIEF

78. Responding to the allegations contained in paragraph 121 of the First Amended Cornplaint,

this defendant incorporates his responses Io paragraphs 1 through 110, inclusive, as set forth

above.

79. In response to paragraph 722 of theFirst Amended Complaint, this defendant admits that

the Sacramento River spring-mn Chinook salmon is listed as an endangered species under

the Endangered Species Act.

ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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80. The allegations contained in paragraphs 123 and 124 of the First Amended Complaint are

conclusions of law to which no response is required.

81. This defendant denies the allegations contained in paragraph 125 of the First Amended

Complaint.

82. The allegations contained in paragraph 126 of the First Amended Complaint are

conclusions of law for which no response is required.

83. This defendant denies the allegations contained in paragraphs 127,128,729, and 130 of the

First Amended Complaint.

THIRD CLAIM FOR RELIEF

84 . Responding to the allegations contained in paragraph 1 3 1 of the First Amended Complaint,

this defendant incorporates his responses to paragraphs I through I10, inclusive, as set forth

above.

85. In response to paragraph 132 of the First Amended Complaint, this defendant admits that

the Cenhal Valley steelhead is listed as a threatened species under the Endangered Species

Act.

86. The allegations contained in paragraplis 133 and 134 of the First Amended Complaint are

conclusions of law to which no response is required.

81. This defendant denies the allegations contained in the first independent clause of the f,rrst

sentence of paragraph 135 of the First Amended Complaint. The remaining allegations

contained inparagraph 135 of the First Amended Complaint are conclusions of law to

which no response is required.

88. This defendant denies the allegations contained in paragraphs 1 36, 137 , 138 and 1 39 ofthe

First Amended Complaint.

F'OURTH CLAIM FOR RELIEF

89. Responding to the allegations contained in paragraph 140 of the First Amended Complaint,

this defendant incorporates his responses to paragraphs I through 1 10, inclusive, as set forth

above.

90. In response to p:ar¿glaph 141 of the First Amended Complaint, this defendant admits that
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the delta smelt is listed as an endangered species under the Endangered Species Act.

91. The allegations contained in paragraphs 142 and 743 of the First Amended Complaint are

conclusions of law to which no response is required.

92. This defendant denies the allegations contained in the first independent clause of the first

sentence of paragraph 144 of the First Amended Complaint. The remaining allegations

contained in paragraph I44 of the First Amended Complaint are conclusions of law to

which no Íesponse is required.

93. Tlris defendant denies the allegations contained in paragraphs 145, 146,747 and 148 of the

First Amended Complaint.

PRAYER F'OR RELIEF'

94. The remaining allegations in the First Ameuded Complaint are the plaintiffs' prayer for

relief to wliich no response is required.

AFFIRMATIVE DEFENSES

1. The plaintiffs' claims, separately and conjunctively, are barred as against this

defendant on the grounds that the plaintiffs lacks constitutional standing under the cases and

controversy requirement of Article III of the U.S. Constitution.

2. The plaintiffs' claims, separately and conjunctively, are barred as against this

defendant for failure to state sufficient facts to sustain a cause ofaction against said defendant.

3. The plaintiffs' claims, separately and conjunctively, are barred as against this

defendant on the grounds that they violate the 10'r'Amendment of the U.S. Constitution.

WHEREFORE, this defendant pray that:

1. The First Amended Complaint for declaratory and injunctive relief in the above-

entitled matter be denied;

2. The plaintiffs take nothing by their action;

3. Judgment be awarded against the plaintiffs and in favor of this defendant; and

4. Any other relief deemed appropriate by this Court.
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Dated: September 19, 2008

Respectfully submitted,

EDMLIND G. BROWN JR.
Attorney General of the State of Califomia
MARY E. HACKENBRACHT
Senior Assistant Attorney General

/s/ Deborah A.'Wordham

CLIFFORD T. LEE
Deputy Attorney General
DEBORAH A. WORDHAM
Deputy Attorney General

Attorneys for Defendant Donald Koch, Director,
California Department of Fish and Game

30547 I 34 \,pd
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ANSWER OF DEFENDANT, DONALD KOCH, TO THE FIRST AMENDED COMPLAINT
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DANIEL A. McDANIEL SBN 77363
NOMELLINI, GRILLI & MCDANIEL
PROFES SIONAL LAW CORPORATIONS
235 East Weber Avenue
P. O. Box 1461
Stockton, Califomia 9 520 I -l 461
Telephone: (209) 465-5883
Facsimile: (209) 465 -39 56

JOHN HERRICK SBN 139125
4255 Paciftc Avenue, Suite 2
Stockton, California 9 5207
Telephone: (209) 956-01 50
Facsimile: (209) 3 56-015 4

Attorneys for Defendants in Intervention

IN THE LINITED STATES DISTRICT COURT

FOR THE EASTERN DISTzuCT OF CALIFORNIA

RIDGE-MARICOPA WATER STORAGE
DISTRTCT, AND DEE DILLON,

Plaintiffs,

Case No. I :08-CV-00397-OWW-GSA

ANSWER OF DEFENDANTS
IN INTERVENTION TO FIRST
AMENDED COMPLAINT

)
)
)
)
)
)
)

JOHN CARLSON, JR., in his off,rcial capacity as )
Executive Director of the California Fish and )
Game Commission, RICHARD ROGERS, in his
off,rcial capacity as President of the California
Fish and Game Commission, CINDY
GUSTAFSON, in her off,rcial capacity as Vice
President of the California Fish and Game
Commission, JIM KELLOGG, in his off,rcial
capacity as Member of the California Fish and
Game Commission, MICHAEL SUTTON, in his
off,rcial capacity as Member of the California Fish
and Game Commission, CALIFORNIA FISH
AND GAME COMMISSION, JOHN
MCCAMMAN, in his official capacity as Interim
Director of the California Department of Fish and
Game, and CALIFORNIA DEPARTMENT OF
FISH AND GAME,

Defendants.

-1-

Answer of Defendants in Intervention
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CENTRAL DELTA WATER AGENCY, SOUTH
DELTA WATER AGENCY, HONKER CUT
MARINE, INC., RUDY MUSSL AND ROBERT
SOUZA,

Defendants in lntervention.

Defendants in Intervention Central Delta Water Agency, South Delta Water Agency,

Honker Cut Marine, lnc., Rudy Mussi, Robert Souza, ("Central Delta Defendants"), answer the

First Amended Complaint for Declaratory and Injunctive Relief of the plaintiffs Coalition for a

Sustainable Delta, Belridge Water Storage District, Berrenda Mesa Water District, Lost Hills

Water District, Wheeler Ridge-Maricopa Water Storage District, and Dee Dillon ("Complaint") as

follows:

ANSWER TO JURISDICTION AND VENUE

1. The allegations contained in paragraphs numbered 1,2, and 3 of the Complaint,

and where elsewhere incorporated or repeated, are conclusions of law to which no response is

required.

2. The allegations in the first sentence of paragraph 4 of the Complaint, and where

elsewhere incorporated or repeated, contain legal conclusions to which no response is required.

Central Delta Defendants lack sufficient information or belief on which to form an opinion as to

the truth of the allegations contained in the second sentence of parugraph 4, and where elsewhere

incorporated or repeated, and on that basis deny them. Central Delta Defendants deny all other

factual allegations in paragraph 4 of the Complaint, and where elsewhere incorporated or

repeated.

A¡{SWER TO INTRODUCTION

3. The Central Delta Defendants lack sufficient information or belief to form an

opinion as to the truth of the allegations contained in paragraph 5 of the Complaint and, on that

basis, deny them.

ANSWER TO FACTUAL BACKGROUND

4. In response to paragraph 6 of the Complaint, and where elsewhere incorporated or

-2-

Answer of Defendants in Intervention
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79. The Central Delta Defendants lack sufficient information or belief to form an

opinion as to the truth of the allegations contained in paragraphs 136 and 137 of the Complaint,

and where elsewhere incorporated or repeated, and on that basis deny them.

80. The Central Delta Defendants deny the allegations contained in paragraphs 138 and

139 of the Complaint.

ANSWER TO FOURTH CLAIM F'OR RELIEF

8 1 . Responding to the allegations contained in paragraph 140 of the Complaint, and

where elsewhere incorporated or repeated in the Complaint, the Central Delta Defendants

incorporate byreference each oftheirresponses toparagraphs 1 through I 10, inclusive, as ifset

forth in full herein.

82. The allegations contained in paragraphs 141, I42,143, and,l44of the Complaint,

and where elsewhere incorporated or repeated, are conclusions of law to which no response is

required, except that with respect to the second sentence of paragraph l43,the Central Delta

Defendants lack sufficient information or belief to form an opinion as to the allegations therein

contained, and where elsewhere incorporated or repeated, and on that basis deny them.

83. The Central Delta Defendants lack sufficient information or belief to form an

opinion as to the truth of the allegations contained in paragraphs i45 and 146 of the Complaint,

and where elsewhere incorporated or repeated, and on that basis deny thern.

84. The Central Delta Defendants deny the allegations coptained in paragraphs 147 and

148 of the Complaint.

ANS\ilER TO PRAYER FOR RELIEF

85. The remaining allegations in the Complaint are the plaintiffs' prayer for relief to

which no response is required.

AFFIRMATIVE DEFENSES

1. The provisions of the Central Valley Project Improvement Act, Pub.L. 102-575,

106 Stat. 4600, Title 34,106 Stat.4706-31 (1992) ("CVPIA") perraining to anadromous fish,

which are defined to include striped bass, are a bar to any action to enforce any inconsistent

provisions of the Endangered Species Act. CVPIA sections 3403(a) and 3406(b)(1); (b)(1)@);

-16-
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(bX8), (9), (14), (18), (19), and (21); (cX1); (e)(l) and (s); (Ð; (eX+) and (7).

2. The plaintiffs' claims, separately and conjunctively, are barred due to the failure to

join an indispensable and necessary party, being the U.S. Fish & Wildlife Service, responsible for

implementing the fish doubling goals of the CVPIA.

3. The plaintiffs' claims, separately and conjunctively, are barred as against the State

defendants on the grounds that the plaintiffs lack constitutional standing under the cases and

controversy requirement of Article III of the U.S. Constitution.

4. The plaintiffs' claims, separately and conjunctively, are barred as against the State

defendants on the grounds that the plaintiffs lack prudential standing as set forth in the,U.S.

Supreme Court decision in Abbott Labs v. Gardner,387 U.S. 136 (1967).

5. The plaintiffs' claims, separately and conjunctively, are barred as against the State

defendants on the grounds that the defendants hold an absolute immunity under the doctrine of

legislative immunity.

6. The plaintiffs' claims, separately and conjunctively, are barred as against the State

defendants on the grounds that they violate the 10th Amendment of the U.S. Constitution.

7. The plaintiffs' claims, separately and conjunctively, are barred as against the State

defendants for failure to state sufficient facts to sustain a cause ofaction against said defendants.

WHEREFORE, the Central Delta Defendants pray that:

1. The Complaint for declaratory and injunctive relief in the above-entitled matter be

2.. The plaintiffs take nothing by their action;

3. Judgment be awarded against the plaintiffs and in favor of the State and the

lntervening defendants ;

4. Such other relief as may be deemed just and proper by this Court.

September 22,2008 NOMELLINI, GRILLI & MoDANIEL
PROFES SIONAL LAW CORPORATIONS

/s/ Daniel A. McDaniel

Attorneys for Defendants in lntervention
Central Delta Water Agency, et al.

-17-

Answer of Defendants in Intervention
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T'NITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE ) 1:08-cv-0397 O!{t{ cSA
DELTA, BELRIDGE WATER STORAGE ) (Related to Case Numbers
DISTRICT, BERRENDA MESA V{ATER ) 1:05-cv-1207 Oww GSA and
DISTRTCT, LOST HILLS WATER ) 1:06-cv-0245 OWW cSA
DISTRTCT, WHEELER RIDGE-TUARICOPA )
WATER STORjAGE DISTRICT, and DEE ) SCHEDULING CONEERENCE ORDER
DTLLON/ )

) Discovery Cut-Off: 5/L5/09
)
) Non-Dispositive Motion
) Filing Deadline: 5/29/09
)

Plaintiffs,

DONALD KOCH, in his official ) Dispositive Motion Filing
capacity as Ðirector of the ) Deadline: 6/L5/09
California Department of Fish )
and Game, ) Settlement Conference Date:

) 5/27 /09 10:00 Ctrm. L0
)

) Pre-Trial Conference Date:
CENTRAL DELTA tilATER AGENCY, et ) 8/3L/09 11:00 Ctrm. 3
â1 ., )

) Trial Date: LO/L4/09 9:00
Defendant- Intervenors /

CALIFORNIA SPORTFISHING
PROTECTION ALLIAIICE/ et aI.,

Ctrm. 3 (CT-8 days)

Defendant- Intervenors /

I. Date of Scheduling Conference.

November 4, 2008.

///

v.

Defendants.
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late falI-run chinook salmon was 34,L82.

29. The 1992 through 2005 average annual population of
late fall-run chinook salmon was 20,772.

30. The U.S. Fish and l{ildlife Service has established
a doubling goal pursuant to the CVPIA of 2,500,000 for striped
bass in the Delta.

31. The U.S. Fish and V{ild1ife Service has established
a doubling goal pursuant to the CVPIA of 990,000 for all races of
Central Valley chinook salmon

32. The U.S. Fish and Wildlife Service has established
a doubling goal pursuant to the CVPIA of 110,000 for winter-run
chinook salmon

33. The U.S. Fish and Wildlife Service has established
a doubling goal pursuant to the CVPIA of 68,000 for spring-run
chinook salmon.

34. The U.S. Eish and !{ildlife Service has established
a doubling goal pursuant to the CVPIA of 750,000 for faII-run
chinook salmon.

35. The U.S. Físh and V{ild1ife Service has established
a doubling goal pursuant to the CVPIA of 68,000 for late fall-run
chinook salmon.

Vf. Lega1 Issues.

A. Uncontested.

1. ,Jurisdiction exists under 28 U.S.C. S 1331 and j-6

u.s.c. S 1s40(c) (g).

2. Venue is proper under 28 \J.S.C. S L39L(b) and 16

u.s.c. S 1540(g) (3) (a).

. Applicable Federal or State Law: Plaintiffs,

9
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Defendant, Donald Koch, and the Sportfishing Defendants agree that
Section 9 of the Endangered Species Act, which prohibits the

taking of endangered or threatened species, and Section 5.75 of
Title L4 of, the California Code of Regulations, which prohibits
sports anglers from taking striped bass less than 18 inches in
length or more than two striped bass in excess of LB inches in
length, with certain geographic exceptions not applicable here,

are the core federal and state laws at issue in this matter.

While the Central Delta Defendants agree that the provisions of
the Endangered Speeies Act and California Code of Regiulations are

at issue in this matter, they also assert that various provisions

of the federal Central Va1ley Project Improvement Act, Pub. L.

L02-575 106 Stat. 4600, Title 34, 106 Stat. 4706-3L (L9921, are

at issue in this matter.

4. Take: Section 9 of the Endangered Species Act prohibits
unauthorized take (which means to harass, harm, pursue, hunt,

shoot, wound, kiIl, capture or co11ect, or to attempt to engage

in sueh conduct) of an endangered or threatened species.

5. Because the Sacramento River winter-run chinook salmon

is listed as an endangered species, Èhe prohibition on

unauthorized take in Section 9 of the Endangered Species Act

applies to the Sacramento River winter-run chinook salmon.

6. The U.S. Fish and Wild1ife Service and National Marine

Eisheries Service have extended the take prohibition from Section

9 to the threatened Central Valley spring-run chinook salmon, the

threatened Central Valley steelhead, and the threatened delta
smelt.

7. Regulations: Striped bass sport-fishing regulations

1_0
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bar sports anglers from taking striped bass less than 18 inches

in length or more than two striped bass in excess of 18 inches in
length, with certain geographic exceptions not applicable here.

8. Legislative Immunity: To the extent that Donald Koch

is responsible for the enforcement of the striped bass sport-
fishin lations, he is not entitled to legislative immuni

B. Contested.

1. All affirmative defenses and remaining legal
issues are disputed.

2. Sing1e Take Prohibited: ft is a violation of the

Endangered Species Act to take a single endangered Sacramento

River winter-run chinook salmon, threatened Central Valley
spring-run chinook salmon, threatened Central Valley steelhead,

or threatened delta smelt without prior take authorizatíon from

the National Marine Fisheríes Service (for the Sacramento River

winter-run chinook salmon, Central Va1ley spring-run chinook

salmon, or Central Valley steelhead) or U-S. Fish and Wildlife
Service (for the delta smelt). (Disputed by a1t Defendants.)

3. Regulatory Take: It is a violation of the

Endangered Species Act for a government or government agency or

entity to take a federally listed species through the exercise of
its regutatory authority without first receiving take

authorization from either the U.S. Fish and Wildlife Service (for

the delta smelt) or National Marine Fisheries Service (for the

Sacramento River winter-run chinook salmon, Central Valley
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9. Enforcement: The California Department of Fish and

Game is responsible for the enforcement of the striped bass

sport-fishing regulations .

1_1
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Case 1:08-cv-00397-OWW-GSA DocumentSS Filed 1110612008 Page 19 of 19

so that adjustments may be made, either by stipulation or by

subsequent scheduling conference.

2. Stipulations extending the deadlines contained

herein wiLl not be considered unless they are accompanied by

affidavits or declaratíons, and where appropriate attached

exhibits, which establish good causê for granting the relief
requested.

3. Failure to comply with this order may result in
the imposition of sanctions.

IT IS SO ORDERED.

Dated: November 5.2008 /s/ Oliver W.

L9
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NOSSAMAN LLP
ROBERT D. THORNTON (SBN 072934)
rthornton@nossaman. com
PAUL S. WEILAND (SBN 237058) (Counsel for Service)
pweiland@noss¿tman. com
18101 Von Karman Avenue, Suite 1800
Irvine, CA92612-0177
Telephone: (949) 83 3-7800
Facsimile: (949) 833 -7 87 8

Attorneys for Plaintiffs Coalition for a Sustainable Delta, Belridge Water
Storage District, Berrenda Mesa water District, Lost Hills watei District,
Wheeler Ridge-Maricopa Water Storage District, and Dee Dillon

UNITED STATES DISTzuCT COURT

EASTERN DISTRICT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS V/ATER DISTRICT, WHEELER IUDGE-
MARICOPA V/ATER STORAGE DISTRICT, and
DEE DILLON,

Plaintifß,

vs.

DpNALD KOCH, in his official capacity as Director
of the Califomia Department of Fish and Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

Defendant-Intervenors )

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE, et al.,

Defendant-Intervenors.

Case No: l:08-CV-00397-OWW-GSA

Judge: Hon. Oliver V/. V/anger, Ctrm. 3

PROOF OF SERVICE RE PLAINTIFF'S'
DISCOVERY PROPOUNDED TO
DEFENDANT AND INTERVENORS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

288176 I.DOC
PROOF OF SERVICE RE PLAINTIFFS' DISCOVERY -I. No. I :08-CV-00397-OWV/-GSA
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PROOF OF SERVICE
The undersigned declares:

I am employed in the County of Orange, State of California. I am over the age of l8 and am hot aparty
to the within action; my business address is c/o Nossaman LLP, I 8 10 I Von Karman Avenue, Suite
I 800, Irvine, California 92612-0177 .

On October 30, 2008, I served the documents

(1) PLAINTIFF'COALITION FOR A SUSTAINABLE DELTA'S FIRST SET OF
INTERROGATORIES PROPOUNDED TO DEFENDANT DONALD KOCH;

(2) PLAINTIF'FS' FIRST SET OF REQUEST FOR ADMISSIONS TO DEFENDANT DONALD
KOCH;

(3) PLAINTIFFS' FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT DONALD KOCH;

(4) PLAINTIFFS' FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO
DEFENDANTS IN INTERVENTION CENTRAL DELTA \ilATER AGENCY, SOUTH
DELTA \MATER AGENCY,IIONKER CUT MARINE,INC., RUDY MUSSI, AND ROBERT
SOUZA;

(5)PLAINTIFFS' FIRST SET OF REQUEST FOR ADMISSIONS TO DEFENDANTS IN
INTERVENTION CENTAL DELTA \üATER AGENCY, SOUTH DELTA WATER
AGENCY, HONKER CUT MARINE,INC., RUDY MUSSI, AND ROBF',RT SOUZA;

(6) PLAINTIFF COATITION FOR A SUSTAINABLE DELTA'S FIRST SET OF
INTERROGATORIES PROPOUNDED TO DEFENDANTS IN INTERVENTION
CENTRAL DELTA WATER AGENCY, SOUTH DELTA WATER AGENCY, HONKER
CUT MARINE,INC., RUDY MUSSI, AND ROBERT SOUZA;

(7) PLAINTIFF'COALITION FOR A SUSTAINABLE DELTA'S F'IRST SET OF
INTERROGATORIES PROPOUNDED TO DEFENDANTS IN INTERVENTION
CALIF'ORNIA SPORTFISHING PROTECTION ALLIANCE, CALIFORNIA STRIPED
BASS ASSOCIATION, NORTHER¡I CALIFORNIA COUNCIL OF THE FEDERATION OF
FLYFISHERS;

(8) PLAINTIFFS' FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO
DEFENDANTS IN INTERVENTION CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE, CALIFORNIA STRIPED BASS ASSOCIATION, NORTHERN CALIFORNIA
COUNCIL OF THE FEDERATION OF FLYFISHERS; and

(9) PLAINTIFFS' FIRST SET OF'RE,QUEST FOR ADMISSIONS TO DEFENDANTS IN
INTERVENTION CALIFORNIA SPORTFISIIING PROTECTION ALLIANCE,
CALIFORNIA STRIPED BASS ASSOCIATION, NORTHERN CALIFORNIA COUNCIL
OF THE FEDERATION OF FLYFISHERS

on parties to the within action as follows:

Edmund G. Brown, Jr. Counsel for State Defendants
Attorney General -- State of California
Mary E. Hackenbracht
Clifford T. Lee
Deborah A. Wordham
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Tel:
Fax:
Email:

703-5546
703-s480

PROOF OF SERVICE
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Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235East Weber Avenue
P.O. Box 1461
Stockton, CA 95201-1461
Tel: (209) 465-5883
Fax: (209) 465-3956

John Herrick
4255 Pacif,rc Avenue, Suite 2
Stockton, CA 95207
Tel: (209) 956-0150
Fax: (209) 956-0154
Email: jhenlaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207
Quincy, CA 95871
Tel: (530) 283-1007

(By U.S. Mail) On the same date, at my said place of business, a true copy thereof enclosed in a
sealed envelope, addressed as shown on the attached service list was placed for collection and
mailing following the usual business practice of my said employer. I am readily familiar with
my said employer's business practice for collection and processing of correspondence for mailing
with the United States Postal Service, and, pursuant to that practice, the correspondence would
be deposited with the United States Postal Service, with postage thereon fully prepaid, on the
same date at lrvine, Califomia:

(By Overnight Service) I served a true and correct copy by ovemight delivery service for
delivery on the next business day. Each copy was enclosed in an envelope or package
designated by the express service carrier; deposited in a facility regularly maintained by the
express service carrier or delivered to a courier or driver authorized to receive documents on its
behalf; with delivery fees paid or provided for; addressed as shown on the accompanying service
list.

(By Electronic Service) By emailing true and correct copies to the persons at the electronic
notif,rcation address(es) shown on the accompanying service list. The document(s) was/were
served electronically and the transmission was reported as complete and without error.

Executed on October 30, 2008.

n

X (FEDERAL) I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Counsel for Intervenors
Central Delta Water Agency, et al.

Counsel for Applicants in Intervention
CSPA, CSBA, and NCCFFF

X

tr

PROOF OF SERVICE

Lori H.
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RESPONSES TO PLAINTIFFS' REQUEST FOR ADMISSIONS Page 1

MICHAEL B. JACKSON, State BarNo. 053808
429West Main St.
P.O. Box 207
Quincy, California 9597 I
(s30) 283-1007

Attorney for Defendant-Intervenors
California Sportfishing Protection Alliance, et al.

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE V/ATER STORAGE DISTRICT,
BERREI{DA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WHEELER RIDGE
MARICOPA V/ATER STORAGE DISTzuCT,
AND DEE DILLON,

Plaintiffs,

VS.

DONALD KOCH, in his offrcial capacity as
Director of the Califomia Department of Fish and
Game,

Defendant,

tt
ALLIANCE, et al.,

D efendant- Intervenors

CENTRAL DELTA WATER AGENCY, et al.,

Defendant-Intervenors

AND RELATED CASES

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION

Case No. I :08-CY-00397-OW\il-GSA

(Related to Case Numbers 1:05-cv-OWW-GSA
and 1 : 06-c v -00245 -OWW-GSA)

Judge: The Honorable Oliver W. V/anger

RESPONSES OF DEFENDANTS IN
INTERVENTION CALIFORNIA
SPORTFISHING PROTECTION
ALLIANCE' et al. TO PLAINTIFFS' FIRST
SET OF REQUEST FOR ADMISSIONS
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PROPOUNDING PARTIES: Plaintiffs Coalition For A Sustainable Delta, Belridge Water Storage

District, Berrenda Mesa Water District, Lost Hills Water District,

Wheeler Ridge-Maricopa Water Storage District, and Dee Dillon

RESPONDING PARTIES: Defendants in Intervention California Sportfishing Protection Alliance,

California Striped Bass Association, Northern California Council of the

. Federation of Fly Fishers

SET NUMBER: One

Pursuant to the provisions of Code of Civil Procedure $ 2030, Defendants in Intervention

California Sportfishing Piotection Alliance, et al. hereby respond to Plaintiffs' First Set of Request for

Admissions, as follows:

PREFATORY STATEMENT

The attached responses respond to the First Set of Request for Admissions and are served

pursuant to Federal Rules of Civil Procedure Rule 36. In this response, the propounding parties have

been furnished with such information as is presently available to CSPA parties, which may not be

entirely reliable as discovery has just coÍr.menced and is continuing. Since information is still being

ascertained, these responses may not be admissible in evidence. CSPA parties reserve all objections

relating to inadmissible evidence. CSPA parties reserve the right to introduce at trial evidence which is

presently unknown to it and/or is discovered subsequent to the date of these responses, and reserve the

right to seek to amend these responses at any time.

It should be noted that CSPA parties have not yet fully completed their investigation of the facts

relating to this case and have not fully completed preparation for trial. All of the responses contained

herein are based only upon such information and documents that are presently available to and

specifically known to CSPA parties. It is anticipated that fuither discovery, independent investigation,

RESPONSES TO PLAINTIFFS' REQUEST FOR ADMISSIONS Page2
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RESPONSE TO REOUEST FOR ADMISSION NO. 4:

The CSPA partieS do not believe that this seemingly simple proposition is true. While fish

clearly eat other fish, and striped bass are predators on other fish, they mostly prey on smaller striped

bass, black bass, and inland silversides, which also prey on other fish and are more apt to prey on early

life stages of salmon and smelt than are striped bass. Small striped bass prey primarily on invertebrates

that compete with smelt for food. This may be the reason that ahealthy salmon and smelt population is

most often found in years in which the striped bass are also doing well. The CSPA parties have made

reasonable inquiry regarding this proposition, and the information that we have available is insufficient

to enable us to admit or deny this statement. On the basis of a lack of sufficient knowledge and

information, we deny this statement.

REQUEST FOR ADMISSION NO. 5:

Striped bass prey on each of the LISTED SPECIES.

RESPONSE TO REOUEST FOR ADMISSION NO. 5:

Admit.

REOTJEST FOR ADMISSION NO. 6:

As the striped bass population in the DELTA decreases, striped bass predation of the LISTED

SPECIES decreases in the DELTA.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

Deny.

REQUEST FOR ADMISSION NO. 7:

As the striped bass population in the DELTA increases, striped bass predation of Sacramento

River winter-run Chinook salmon increases in the DELTA.

RESPONSES TO PLAINTIFFS' REQUEST FOR ADMISSIONS
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Admit.

REQUEST FOR ADMISSION NO. 32:

Analysis of Estuarine Striped Bass Population: Effects of Environmental Conditions During

Early Life,24(4)Estuaries and Coasts (2001) by V/illiam J. Kimmerer et al. is ADMISSIBLE in this

matter.

RESPONSE TO REQUEST FOR ADMISSION NO. 32:

Deny.

REOUEST FOR ADMISSION NO.33:

Notes on the Life History of the Striped Bass (Roccus lineatus), Copeia (1937) by Daniel

Merriman is ADMISSIBLE in this matter.

RE,SPONSE TO REOUEST FOR ADMISSION NO. 33:

Deny.

Dated: Dec.29,2008

MI EL B. JACKS

AÈ-orney for Intervenors/Defend
Califomia Sportfishing Protection
Alliance, et al.

RESPONSES TO PLAINTIFFS' REQUEST FORADMISSIONS Page 13
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VERIFICATION

I, Bill Jennings, declare as follows:

I am the Executive Director for the California Sporthshing Protection Alliance, which is a party

to this action, and I am authorized to make this verification for that reason.

I have read the foregoing RESPONSES OF DEFENDANTS IN INTERVENTION

CALIFORNIA SPORTFISHING PROTECTION ALLIANCE, Ct AI., TO PLAINTIFFS' FIRST

SET OF REQUEST FOR ADMISSIONS and know the contents thereof. I am informed and believe

that the matters stated therein are true, and on that ground I allege that the matters stated therein are true.

I declare under penalty of perjury that the foregoing is true and correct and that this declaration i

executed on December 30, 2008 under the laws of the State of California.

RESPONSES TO PLAINTIFFS' REQUEST FOR ADMISSIONS Page14
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EptøuNp G, BRown JR.
Attorney General of California :

Sen¡ J. Russsr.r-
Deputy Attorney General
Cltrro4o T. LEE, State Bar No. 74687
Deputy Attomey General
DEBon¡HA. WonounM, State Bar No. 180508
Deputy Attomey General

1300I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (91 6) 323-3549
Fax: (916) 327-2319 :

E-mail: Deborah.Wordham@doj.ca. gov
Attorneys for Donald Koch, Director,
Department of Físh &'Gaine

FORAS

Game,

Defendant,

CENTRAL DEI.TA WATER AGENCY, et al.

Defendant- Intervenors,

CALIFORNI,A. SPORTFISFIING PROTECTION
ALLIANCE,etal.,

IN THE I-INITED STATES DISTRICT COURT

FOR THE EASTERN DISTzuCT OF CALIFORNIA

BELzuDGE V/ATER STORAGE DISTRICT, 
,

BERRENDA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WHEELER zuDGE,
MAzuCOPA WATER STORAGE DISTRICT, and
DEE DILLON,

Plaintiffs,

vs.

pqNALD KOCH, in his off,icial capacify as
Director ofthe Califomia Department ofFish and

Case No.: I :08-CV-00397-OWW-GSA

RESPONSE TO RT,QUEST FOR
ADMISSIONS PROPOUNDED BY
PLAINTIFFS

SET NO.: ONE

Defendant-Intervenors.

Rggponse to Plaintiffs' Request for Admissions, Set 1 (l:08-CV-00397-OV/W-GSA)

AND RELATED CASES.
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PROPOUNDING PARTY: Plain-tiffs Coalition For A Sustainable Delra, Belridge Waær 
:

Storagê District, Berrenda Mesa Water District, Lost Hills Water

District, Wheeler Ridge-Maricopa Water Storage District, and Dee

Dillon

ity as Director of the California

Departrnent of Fish And Game

SET NUMBER: One

RESPONSE TO REOUEST FOR. ADMISSIONS

The sTRIPED BASS SPORTjFISHING REGULATIONS are intended to protecr rhe

striped bass population.

Defendant has not completed its investigation of the facts ielated to this case and has not

completed preparation for trial, includi¡rg, without liniitation, the fact that Defendant has not

propounded discovery to or reviewed responses from defendants. All of the responses contained

herein are based only on such information and documents as have presently been reviewed by and

are speciÍ'rcally known to Defendant. Further discovery, independent investigation, legal ,.."ur"t
and analysis may ¡upply additional fapts, add meaning to known facts, as weil as establish new

factual conclusions and legal contentions, all of which may lead to additions to, changes in, and

variations from the contentions set forth herein. Defendant reserves the right to rely on any

additional evidence revealed during its investigation and/or the ordinary course of discovery.

Defendant reserves the right to. amend any of its responses based on subsequently discovered

information or facts.

Defendant objects to this Request for Admission on the gound.that it is vague and

ambiguous as to "intent." The striped bass .pJrtfishing regulations were adopted by the

California Fish and Game Commission (Commission), which is a separate and distinct legal 
:

entity ftom the Department ofFish and Game (DenartmenÐ, of which Defendant is the Director,

Rgsponse to Flaintiffsi Requesr for Adniissions, set.l (l:0g-cv-00392-owrtr-csA)
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have been conducted; however, Defendant admits that'it is probable a decrease in striped bass

population would result in a decrease in strþed bass predation on theILISTED SPECIES.

As the striped bass population increases in the DELTA, shiped bass predation of the

sacramento River winter-run chinook salmon increases in the DELTA.

RESpONSE TO REOUEST FOR ADMISSION NO. 6:

Defendant has ncit completed its investigation of the facts related to this case and has not

completed preparation for trial, including, without limitation, the fact that Defendant has not

propounded discovery to or reviewed responses from defendants. All of the responses contained

herein are based only on such information and documents as havç presently been rgviewed by and

are specifically known to Defendant. Furfher discovery, independent investigation, legal research

and analysis may supply additional facJs, add meaning to known facts, as well as establish new

facfual conclusions and legal contentions, all of which may lead to additions to, changes in, and

variations from the contentions set forth herein. Defendant reserves the right to rely on any

additional evidence revealed during its investigation andlor the ordinary course of discovery.

Defendant reserves the right to amend any of its responses based on subsequently discovered .

information or factS.

Defendant objects that this Requestfor Admission calls for speculation and is vague and

ambiguous as to the meaning ofrstriped bass population.,,

{ithout waiying these objections, to Defendant's knowledge, no studies concerning the

effect of an inerease in striped bass population on striped bass predation of the .Sacramento River

winter-run chinook salmon in the Delta have been conducted; however, Defendant'admits rhat it

is probable an increase in striped bass population would result in an increase in striped bass

predation on saçramento River winter-run chinook salmon in the Delta.

As the strþed bass population increases in the DELTA, striped bass predation of the

central valley spring-run chinook salmon increases in the DELTA.

Response.to Plaintiffs'RequcstforAdmissions, set l (r:08-cv-00397-oww-GsA)
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Defendant has not completed iti investigation of the facts related to this case and has not

completed preparation for trial, including, without limitation, the fact that Defçndant has not

propounded discovery to or reviewed responses from defendants. All of the responses contained

herein are based only on such information and documents as have þresently been reviewed by and

are specifically known to Defendant.'Further discovery, independent investigation, legal research

and analysis may supply additional facts, add meaning to known facts, as well as establish new

faqtual conclusions and legal'contentions, all of which may lead to additions to, changes in, and

variations from the contentions set forttr herein. Defendant resewes the right to rely on any

additional evidence revealed during its investigation and./or the ordinary course of discovery.

Defendant reserves the right to amend any of its respoRses Ùased on subsequently discovered

information or facts.

Defendant.objects that this Request for Admission calls for:speculation and is vague and

ambiguousastotheme.aningof.stripedbasspopulation.,,

Without waiving these objections, to Defendant's knowledge, no studies concerning the

effect of an increase in striped bass population on striped bass predation of the Cen+.ral Valley

spring-ryn chinook salmon in the Delta have been conducted; however, Defendant admits that it
is probable an increase in striped bass population would result in an increase in striped bass

predation on central vailey spring-run chinook salmon in the Delta.

REOUEST FOR ADMISSION NO. Si

As the striped bass population increases in the DELTA, striped bass predation of the

Central Valley steelhead increases in the DELTA.

Defendant has not completed its investigation of the facts related to this case and has not

completed preparation for trial, including, without limitation,.the factthatDefendant has not

propounded discovery to or reviewed responses from defendants. All of the responses contained

herein are based only on such information and documents as have presently been reviewed by and

are specifically known to Defendant, Further discovery, independent investigation, legal research
7

Response to Plaintiffs' Requesr for Admissions, set I (1:0g-cv-00397-oww-GsA).
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Dated: tfotfoz Respectfu lly submitted,

Eovruqo G. Bnowrq Jn.

Deputy Attomeys General
Attorneys þr Donqld Koch, Director,
Department of.Fßh and Game

Response to Plaintiffs' Request for Admissions, Set I (l:0S-CV-00397-OWW-GSA)

sA2008300616
30619907 ,.

DB¡oR*rA. Won¡nav
ClmronoT. Lee
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pEqLARATTON OF SER\rTCE By IJ.S. MArL

lonøld Koch, et aL
No.: l:08-CV-00397-O\ryW-cSA

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am l8 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office õf the
Attorney General for collection and processing of correspondence for mailing with the Uni.ted
States Postal Service. In accordance with that practiie, corïespondence placed in the internal
mail collection system at the Office of the Attomey General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On Januarv 9.2009, I served the attached RESPONSE TO REQUEST FOR ADMISSIONS
PROPOUNDED BY PLAINTIFFS, SET NO.: ONE by placing a true copy thereof enclosed
in a sealed envelope with postage thereon fully prepai¿, in itre intãrnal mail'ðoilection system at
the Office of the Attorney General at 1300 I Street, Suite 125, P.O. Box 944255, Sacramento,
C A 9 4244-25 5 0, addressed as follows :

H"tty S. Weinstock, Esq. Daniel A. McDaniel, Esq.
NOSSAMAN LLP Nomellini, Grilli & McDaniel
445 South Figueroa St., 3lst Floor Professional Law Corporations
Los Angeles, CA 90071 . 235 East Weber Avenue

å;r?-i.,ï LT'rrro,
Michael B. Jackson, Esq.
429 Main Street
P. O. Box 207 Paul S. V/eiland, Esq.
Quincy, CA 95971 Nossaman, LLP - Irvine

18010 Von Karman Avenue, Suite 1800
Irvine, CA 92612-0177

I declare uncler penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on January 9,2009, at Sacramento, California.

Elvira C. Loa
Declarant

.s42008300ó l6

30632603.doc
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Eotr¿u.to G. Bno.wN Jn.
Attomey General of Califomia
Sann J. Russpl,l
Deputy Attorney General
ClmroRp T. Lee, State Bar No.74687
Deputy Attorney General
DpsoRAH A. Won¡uatvt, State Bar No. 180508
Deputy Attorney. General

1300 I Street, Suire 125
P.O. Box 9.44255
Sacramento , CA 94244'2550
Telephone: (9 16) 323 -3 549
Fax: (916) 327-2319
E-mail: Deborah.Wordham@doj.ca.gov

Attorneys fitr Donald Koch, D-irec-tor, -
Deþizrtment of Fish &.Game

Plaintiffs,

VS.

!,gllALD KOCH, in.his off,rcial capacity as
Director of the California Department ofFish and
Game,

Defendant,

CENTRAL DELTA WATER AGENCY, er al.

D efend ant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE,etal.,

Defendant-Intervenors.

AND RELATED CASES.

IN THE TINITED STATES DISTRICT COURT
'.

FOR THE EASTERN DISTRICT OF CALIFORNIA

HILLS WATER DISTRICT, WHEELER RIDGE-
MARICOPA WATER STORAGE DISTRICT, and
DEE DILLON,

Case No.: I :08-CV-00397-OWW:GSA

RESPONSE TO REQUEST FOR
INTERROGATORIES
PROPOUNDED BY PLAINTIFFS

SET NO.: ONE

RESPONSE TO R-EQUEST FOR INTERROGATORIES, SET ONE (1:08-CV-00397-O'ùiW-GSA)
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PROPOUNDING PARTY:

RESPONDING PARTY:

SET NUMBE,R:

PlaintiffCoalition For A Sustainable Delø

Donald Koch, in his official capacþ as.Director of the Califomia

Department of Fish and Game :

9ne

RESPONSES TO INTERROGATORIES

INTERROGATORY NO. I:

State all facts that support the first affirmâtive defense alleged in yOUR ANSWER,

which states that "plaintifß' claims, separately and conjunctivêly, are barred as against this

defendant on the grounds that the plaintiffs lack constitutional stand.ing under the cases and

controversy requirement of Article III of the u.s. constitution.,'

Defendant objects to this intenogatory to the extent is seeks information that is priviieged

by the attomey/client and/or work product privileges. Defendanf has irot completed its

investigation of the facts related to this case and has not completed preparation for trial,

including, without limitation, the fact that Defendant has not propounded discovery to or

ieviewed responses from defendants. .Atl of the responses contained herein are based only on

such information and documents as have presently been reviewed by and are specificallyknown

to Defendant. Further discovery, independent investigation, legal researeh and analysis may

supply additional facts, add meaning to known facts, as well as establish new factual conclusions

and legal contentions, all of which may lead to additions to, c-hanges in, and variations from the

contentions sef forth herein. Defendant reseryes the right to rely on any additional evidence

revealed during its investigation and/or the ordinary course of discovery. Defendant reserves the

right to amend any of its responses based on subsequently discovered information or facts,

Without waiving the foregoing objections, Defendant responds as follows:

Under the U.S. Supreme Court decision in Lujan v. Defenders of Wildlife,504 U.S. 555

(1992), the plaintiff bears the burden of proof in establishing each elernent of standing under

Article III of the U.S. Constitution. The affrmative defense is supported by the fact îhat the water
2

RESPONSE To REQUEST FoR INTERROGATORIES, sET o-NE (t:08-cv-00397-oww-csA)
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INTERROGATORY NO. 1I:

If YOU contend that strþed bass predation does not reduce tlie population of each of the

LI$TED SPECIES, state all facts and IDENTIFY all DOCTIMENTS that support YOUR

contpntion.

Defendant has not completed its investigation of the facts related to this case and has not

completed preparation for trial, including, without limitation, the fact that.Defendant has not

propounded discovery to or reviewed rpsponses from defendants. All of the responses contained

herein are based only on such information and documents as havè presently Leen reviewed by and

are speciñcally known to Defendant. Further discovery, independent investigation, legal research

and analysis may supply additional facts, add meaning to known iâcts, as well as establish new

factual conclusions and legal contentions, all of which may lead to additions to, changes in, and

' variations from the contentions set forth herein, Defendant reserves the right to rely on any

additional evidence revealed during. its investigation and./oi the ordinary course of, discovery.

Defendant reserves the right to amend any of its responses based on subsequently discovered .

Defendant objects to this interrogatory on the ground that it is vague and ambiguous as to

the meaning of "reduce the population." Defendant flrther oþjects to the extent that this

interrogatory to the extent that it seeks information that is protected by the attoniey/client and

attorney work product privileges, and/or Evidence code section 1040. '

Without waiving the foregoing objections, to.the extent that "reduce the population" refers.

to a reduction in the absolute population by the taking of one or more fish, Defendant does not

contend that predation does not reduce the population. How€ver, due to the effects of

compensatory survival, the net effect of striped bass predation may not result in a reduction of the

population of each of the listed species.

RESPONSE To REQUEST FoR INTERROGATORTES, sET oNE (I:08-cv-00397-oww-csÐ
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that is protected by the attomey/client and attorney work product privileges, and/or Evidence

Code section 1040. :
.

Without waiving the foregoing objections, Defendant responds as foilows:

R-FA 2 = 4: Due to the highly speculative nature of these Requests for Admission,

Defendant is unable to admit or deny them and therefore has no facts or documents responsive to

this intenog aïnry:

RFA 5 - 9: Defendant has no facts pr documents responsive to this interrogatory.

RFA 13, I 5,17,1g,21,23,25,29: The documents identifieil in these RFAs were not

authored by Defendant or anyone at the Department and on that basis they are denied. Defendant

has no docurhents responsive to this interrogatory.

RFA 12,14,16, 18, 20;,22124:,26,28, 30, 31: The admissibility of the documents

identified in these RFAs is premature at this stage of the litigâtion and on that basis they are

denied.

, Dated: Respectfully submitted,

Eovtnrro G. BnowN Jn.
Attorney Generai of Califomia

DpsoRnHA. Wonou¡.t'¿
Cr-rnEoR¡ T. Lrp
Deputy Attorneys General
Attorneys for Donald Koch, Dirèctor,
Department of Físh and Game

sA2008300616

30619337

RESPONSE To REQUES-T FoR INTERROGATORIES, sET oNE (t:0g-cv-00397-oww-csA)

I lonfoz
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DECLARATTON OX'SERVTCE By U.S. MAIL

case Name: coalìtion for ø sustaínable Deltø, et øL v. Donaltl Koch, et øL
No.: 1:08-CV-00397-OWW-GSA

I declare:

I am employed in the Office of the Attorney General, which is'the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office õttfr"
Attorney General for collection and processing of correspondence for mailing with the United
States Post¿l Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attomey General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On January 9. 2009, I served the attached RESPONSE TO nfqUnsf nOn
INTERROGATORIES PROPOUNDED BY PLAINTIFFS, SET NO.: ONE by placing a
true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in ttre iitemal
mail collection system at the Of{ice of the Attomey General at 1300I Streét, Suite 125, P.O. Box
944255, Sacramento , C^94244.2550, addressed as follows:

Henry S. Weinstock, Esq.
NOSSAMAN LLP
445 South Figueroa St., 3lst Floor
Los Angeles, CA 90071

Michael B. Jackson, Esq.
429Main Street
P. O. Box 207

Quincy, CA 95971

Daniel A. McDaniel, Esq.
Nomellini, Grilli & McDaniel
Professional Law Corporations
235 East Weber Avenue
P. O. Box 1461

Stockton, CA 95201

Paul S. V/eiland, Esq.
Nobsaman, LLP - Irvine
18010 Von Karman Avenue, Suite 1800
Irvine, CA 92612-0177

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on January 9,2009,at Sacramenio, Califomia.

Elvira C. Loa
Declarant

s4200E300616

30632603.doc
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Eovruwo G. BnowN Jn.
Attorney General of California
Snnn J. Russpr,r,
Deputy Attorney General
CLm'RoRo T. Lee, State Bar No. 74687
Deputy Attorney General
DeeoRAHA. WonpHevr, State BarNo. 180508
Deputy Attorney General

1300I Street, Suite 125
P.O. Box 944255-s 

;;.*ä;",,' õï r; qz+ q -zs s o
Telephone: (916) 323-3 549
Fax:' (916) 327-2319
E-mail: Cliff.Lee@doj.ca.gov

Deborah. Wordham@doj . ca. gov
Attorneys for Donald Koch, Director,
Departmqnt of rih * o\t 

,rrr-rNrr'D 
'TATES 

DrsrRrcr couRT

FOR THE EASTERN DISTzuCT:OF CeffORNIA

FOR A SUSTA
BELzuDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS V/ATER DISTzuCT, WHEELER RIEGE-
M.A,RICOPA WATER STORAGE DISTRICT, and
DEE DILLON,

Pláintiffs,

vs.

Case No.: I :08.CV-00397'OWW-GSA

SUPPTEMENTAL RESPONSE TO
REQUEST FOR ADMISSIONS
PROPOUNDED BY PLAINTIF'FS

SET NO.: ONE

DONALD KOCH, in his official.capacity as.
Director of the Califomia Department oflFish and
Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

D efendant-Intervenors,

CALIFORNiA SPORTFISHING PROTECTION
ALLIANCE, et al.,

Defendant-Intervenors.

AND RELATED CASES.

1

Supplemental Respor,se to Plaintiffs' Request for Admissions, Set One (1:08-CV-00397-OW-W-GSA)
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PROPOUNDING PARI'Y: Plaintiffs Coalition For A Sustainable Delta, Belridge Water

Storage Dishict, Berrenda Mesa Water District, Lost Hills Water

District, Wheeler Ridge-Maricopa'Water Storage Dishict, and Dee

Dillon

Donald Koch, in his offlrcial capacity as Director of the Califomia

Department of.Fish and Game

One

RESPONDING PARTY:

SET NUMBER:

SIIPPLENIENTAL RESPONSE TO RESUEST FOR ADMISSIONS

REQUEST FOR ADMISSION NO. 2:

The STRIPED BASS SPORT-FISHING REGULATIONS have resulted in a striped baçs

population in the DELT,A that is greater in absolute number than if the STRIPED BASS SPORT-

FISHING REGULATIONS had never been adopted and implemented.

SUPPLEMENTAL RESPONSE TO REOUEST FOR ADMISSION NO. 2
,

Without waiving any previously asserted objections, Defendant supplements this response

as follows:

Defendant's response and supplemental response is made after conducting a d.iligent

search and. reasonable inquiry and based on information within his custody, possession or control

at the time of the response.

No studies have been conducted to determine whether the,STRIPED-BASS SPORT-

FISHING REGULATIONS have resulted in a striped bass population in the DELTA that is

greater in absolute number than if the STzuPED BASS SPORT-FISHING REGULATIONS had

never been adopied. However,,it is Defendant;s opinion that the STRIPED BASS SPORT-

FISHING REGULATIONS have resulted ia a striped bass population in the.DELTA that is

greater that what the population would have been in the absence of thosç regulations, although the

extent to which the population may be greater because of the regulations is unknown and, in

Defendant's opinion, unknowâble.

Supplemental Response to Plaintiffs' Request for Admissions, Set One (l:08-CV-00397-OV/W-GSA)
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Defendant's response was made after conducting a diligent search and reasonable inquiry

and based on information within his custody, possession or control at the time of the response.

Defendant has no additional information at this time with which to supplement this response.

Dated: March 16,2009

sA2008300616
30619907

Respectfully submitted,

Eovlu¡lp G. BnowN Jn.

DnÈonauA. WoRpHev
CunroRo T. Lep
Deputy Attomeys General
Attorneys for Donald Koch, Director,
Department af Fish qnd Game

Supplemental Response to Plaintifß' Request for Admissions, Set One (t:08-CV-00397-OWW-GSA)
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ÐECLARATION OF SERVICE BY U.S. MAIL

Case Name: Coalitionfor ø Sustøinable Delta, et aL v. Donøld Koch, et al.
CaseNo.: 1:08-CV-00397-OWW-GSA

I declare:

I am employed in the Off,rce of the Attomey General, which is the office of a member of the
Califomia State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, coffespondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On March 16.2009, I served the attached SUPPLEMENTAL RESPONSE TO REQUEST
FOR ADMISSIONS PROPOUNDED BY PLAINTIFFS, SET NO. ONE by placing a true
copy thereof enclosed in a sealed envelope with poòtage thereon fully prepaid, in the internal .

mail collection system at the Office of the Attorney General at 1300 I Street, Suite 125, P.O. Box
944255, Sacramento , CA 9:4244-2550, addressed as follows:

Flenry S. Weinstock, Esq.
NOSSAMAN LLP
445 South Figueroa St., 31st Floor
Los Angeles, CA 9007I

Michael B. Jackson, Esq.
429 Main Street
P. O. Box 207

Quincy, CA 95911

Daniel A. McDaniel, Esq.
Nomellini, Grilli & McDaniel
Professional Law Corporations
235 East Weber Avenue
P. O: Box 1461

Stockton, CA 95201

'

Paul S. Weiland, Esq.
Nossaman, LLP - Irvine
18010 Von Karman Avenue, Suite 1800
Irvine, CA 92612-0177

tr declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on March 16,2009, at Sacramento, California.

Elvira C. Loa
Declarant

sA20083006 I6

30694609.doc

Signature
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NOSSAMAN LLP
ROBERT D. THORNTON (SBN 072934)
rthornton@nossaman. com
PAUL S. WEILAND (SBN 237055) (Counsel for Service)
pweiland@nossaman. com
HENRY S. WETNSTOCK (SBN 8976s)
hweinstock@nossaman. com
BENJAMIN Z. RUBIN
brubin@nossaman.com
18101 Von Karman Avenue, Suite 1800
Irvine, CA 92612-0177
Telephone : (9a\ 833-7800
Facsimile: (949) 833-7878

Attorneys for Plaintifß Coalition for a Sustainable Delta, Belridge Water
Storage District, Benenda Mesa Water District, Lost Hills Vy'ater District,
Wheeler Ridge-Maricopa Water Storage District, and Dee Dillon

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

COATITION FOR A SUSTA,INABLE DELTA, )
BELRIDGE WATER STORAGE DISTzuCT, )
BERRENDA MESA V/ATER DISTRICT, LOST )
HILLS V/ATER DISTRICT, WHEELER RIDGE-)
MARICOPA WATER STORAGE DISTRICT, )
and DEE DILLON,

Plaintiffs,

VS.

DONALD KOCH, in his offrcial capacity as
Director of the California Department of Fish and
Game,

Defendant,

CENTRAL DELTA V/ATER AGENCY, et al.

Defendant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE, et al.,

Defendant- Intervenors.

AND RELATED CASES.

2899t7 2.DOC

Case No: I :08-CV-00397-OWW.GSA
(Related to Case Numbers l:05-cv-OWW-GSA
and 1 : 06-c v -00245 -OW"W-GSA)

Judge: Hon. Oliver V/. Wanger, Crtrm. 3

PLAINTIFFS' SECOND SET OF REQUEST
FOR ADMISSIONS TO DEFENDANT
DONALD KOCH

PLAINTIFFS' SECOND SET OF REQUEST FOR ADMISSIONS TO DEFENDANT DONALD KOCH
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REQUEST FOR ADMISSION NO. 45:

Striped bass predation at Clifton Court Forebay is a significant cause of mortality of the LISTED

SPECIES.

Dated: February 5,2009 NOSSAMAN LLP
ROBERT D. THORNTON
PAUL S. WEILAND
HENRY S. WEINSTOCK
BENJAMIN Z. RUBIN

øy, &F=J
BENJAMIN Z. RUBIN

Attorneys for Plaintiffs Coalition for a Sustainable Delta,
Belridge Water Storage District, Benenda Mesa Water
District, Lost Hills Water District, Wheeler Ridge-
Maricopa Water Storage District and Dee Dillon

289917 z.DOC 4
PLAINTIFFS'SECOND SET OF REQUEST FOR ADMISSIONS TO DEFENDANT DONALD KOCH
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PROOF OF SERVICE

The undersigned declares:

I am employed in the County of Orange, State of California. I am over the age of 18 and am not
a party to the within action; my business address is c/o Nossaman LLP, I 8 I 01 Von Karman Avenue,
Suite 1800, Irvine, California 92612-0177 .

On February 5,2009,I served the foregoing PLAINTIFFS' SECOND SET OF REQUEST
FOR ADMISSIONS TO DEFENDANT DONALD KOCH on parties to the within action by placing
( ) the original (x) a frue copy thereof enclosed in a sealed envelope, addressed as shown as follows:

SEE ATTACHED SERVICE LIST

(By U.S. Mail) On the same date, at my said place of business, a true copy thereof enclosed in a
sealed envelope, addressed as shown on the attached service list was placed for collection and
mailing following the usual business practice of my said employer. I am readily familiar with
my said employer's business practice for collection and processing of correspondence for mailing
with the United States Postal Service, and, pursuant to that practice, the correspondence would
be deposited with the United States Postal Service, with poitage thereon fuily þrepaid, on the
same date at lrvine, California.

(By Overnight Service) I served a true and correct copy by overnight delivery service for
delivery on the next business day. Each copy was enclosed in an envelope or package
designated by the express service carrier; deposited in a facility regularly maintained by the
express service ca:rier or delivered to a courier or driver authorized to receive documents on its
behalf; with delivery fees paid or provided for; addressed as shown on the accompanying service
list.

(By Electronic Service) By emailing true and correct copies to the persons at the electronic
notification address(es) shown on the accompanying service list. The document(s) was/were
served electronically and the transmission was reported as complete and without error.

X

tr

x

X
Executed on February 5,2009.

(FEDERAL) I declare under penalty of perjury under the laws
that the foregoing is true and correct.

Lori H. Hiles

United States of America

PROOF OF SERVICE
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SERVICE LIST FOR CASE NO: 1:08-CV-00397-OWW-GSA

Edmund G. Brown, Jr.
Attorney General -- State of California
Clifford T. Lee
Mary E. Hackenbracht
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Tel: (415) 703-5546
Fax: (415) 703-5480
Email: Cliff.Lee@doj.ca.gov
Deborah A. Wordham
Office of the Attorney General
1300 I Street, Suite 125
P.O. Box 944255
Sacramento. CA 95814

Counsel for State Defendants

Tel: (916) 323-35499t6) 323-3s49
9t6) 327-2319Fax:

Email:

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235 EastrWeber Avenue
P.O. Box 146l
Stockton, CA 9520I-1461
Tel: (209) 465-5883
Fax: (209) 465-3956
Email : damplc@pacbell.net
John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Tel: (209) 956-0150
Fax: QAg) 956-0154
Email: jherrlaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207
Quincy, CA 95871
Tel: (530) 283-1007
Fax: (530) 283-4999
Email: mjatty@sbcglobal.net

Counsel for Intervenors
Central Delta V/ater Agency, Honker
Cut Marine, Inc., Soutñ Delta Water
Agency, Robert Souza, & Rudy Mussi

Counsel for Applicants in Intervention
CSPA, CSBA, and NCCFFF

PROOF OF SERVICE
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Eovulro G, BnowNJn.
Attomey General of Califomia
Sene J. RussBLL
Deputy Attomey General
Cr.lrRono T.. LBp, State Bar No. 74687 .

D eputy Attorney General
. DEeoReH A. WonoHaM, State Bar No. 180508
Deputy Attorney General

1300I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-25 50
Telephone: (9 16) 323 -3 5 49
Fax: (916) 327-23.19
E-mail: Cliff.Lee@doj.ca.gov

Deb orah. Wordham@ do i . ca. ro vAttorneys "
Department of Fisl & Game

TA,

Plaintiffs,

vs.

Defendant;

CENTRAL DELTA \MATER AGENCY, et aI,

Defendant-Intervenors,

CALIFORNIA SPORTFISHI¡IG PROTECTION
ALLIANCE, et al.,

AND RELATED CASES.

IN THE LINITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CAIIFORNIA

A SUSTA
BELRIDGE WATER STORAGE DISTRICT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WT{EELER IUDGE.
MARICOPA WATER STORAGE DISTRICT, and
DEE DILLON,

Case No,: 1 :08-CV-00397-OWW-GSA,

RESPONSE TO REQUEST FOR
ADMISSIONS PROPOUNDED BY
PTAINTIFFS

SET NO.: TWO

DONALD KOCH, in his ofücial capacity as
Director of the California Departmurt ofFish and
Game,

D efendant- Intervenors,

Response to Plaintjffsl Request for Admissions, ser Two (l:08-cV-00397-oww-GSA)
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PROPOUNDING PARTY:

RESPONDING PARTY:

SET NUMBER:

Plaintiffs Coalition For A Sustainable Delta, Belridge'Water

Storage District, Berrenda Mesa Water Dishict, LoSt Hills Water

District, V/heeler Ridge-Maricopa Water Storage District, and Dee

Dillon

Donald Koch, in his official capacity as Director of the Califomia

Department of Fish And Game

lwo

RESPONSE TO REQUEST FOR ADMISSIONS

INTRODUCTORY STATEMENT

Defend¿rnt has not completed its investigation of the facts related to thiç case and has not

completed prep arationfor trial, including, without limitation, the fact that Defendant has not
ì

propounded discôvery to or reviewéd responses from defendants. All of the responses contained

herein are based only on suc,h informatiòn and documents within the possession, custody or

control of Defendant, after conducting a diligent search and making a reasonable inquiry. Further

discovery, independent investigation, legal research and analysis may supply additional facts, add

meaning to known facts, as well as establish new factual conclusions and legal contentions, all of

which m4y lead to additions to, changes in, and variations from the contentions set forth herein.

Defendant reserves the right to rely on any additional evideice revealed during its investigation.

and/or the ordinary course of discovery, Defendant reserves the right to amend any of its

responses based on subsequently discovered information or facts.

REQUEST FOR ADMISSION NO. 32:

CDFG has anested.individuals for violating the STRIPED BASS SPORT-FISHING

REGULATIONS.

RESPONSE TO REQTIEST FOR ADMISSION NO. 32:

Response to Plaintiffs' Rêquest for Admissions, Set Two (1:08-CV-00397-OV/W-GSA)

Admitted.
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anglers to the elimination of the regulation is uncertain. There is reason to bêlieve that the

anglers would engage in a coordinated and energetic campaign to volunta¡ily continue and/or 
.

increase the conservation of the striped burr. fo, examþle, Fishsniffer magazineeditor Cal

Kellogg has stated that anglers should self-regulate in the absence of regulations protecting

shiped bass. Defendant is unable to opine regarding the likely angler response to the absence of

STRIPED BASS SPORT-FISHING REGULATIONS;therefore, Defendant denies this Request.

REOUEST FOR ADMISSION NO. 44:

If the STRIPED BASS SPORT-FISHING REGULATIONS wère eliminated, and

assuming that all other stressors impacting shiped bass were to remain constant, the elimination

of the REGULATIONS would likely cause a decrease in the absolute number of striped baÈs in

thc DELTA

RESPONSE TO nnQUnSr rOn anulsslo
'

Defendant objects to this Request on the grounds that thê phrase"all other stressors" is

.vague and ambiguous, insofar as this Request, as phrásed, appears to tueat the STRIPED BASS:,
SPORT-FISHING REGTILATIONS as a stressor and Defendant does not consider the STRIPED

BASS SPORT-FISHINGREGULATIONS to be a stressor impacting.the striped b-ass.' To the

extent that "all othet stressors" includes angling, Defendant further objects that the phrase

"rernain constant" is vague and ambiguous. Defendant furtheï objects to the extent this Rèquest

c4lls for speculation regarding the conduct and bghavior ofthird parties beyond the ôont¡ol of

Defendant. There is reason to believe that the anglers would engage in a coordinated and

energetic campaign to voluntarily continue and/or inciease the conservation of the striped bass.

For these reasofls, Defendant is unable to admit or deny this Request as phrased.

REQUEST FOR ADMISSION NO. A5:

Striped bass predation at Clifton Court Forebay is a significant cause of mortality of the

LISTED SPECIES.

RESPONSE TO REOUEST FOR ADMISSION NO. 45:

Admitted.

Rgsponse to Plaintiffs' Request for Admissions, Set Two (l:08-CV-00397-OV/W:GSA)
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Dated: March 76,2009

s42008300616
30672400

Re spectfull y submitte d,

Eovtt¡r.to G. BnowqJn.

DE¡oReu A. WoRouRtr¿
Cr.r¡'oRo T. Lee
Depufy Attorneys General
Attorneys for Donald Koch, Director,
Department of Fßh and Game

Response to Plaintiffs' Request for Admissions, Set Two (1:08-CV-00397-OWW-GSA)

Attomey General of California
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NOSSAMAN LLP
ROBERT D. THORNTON (SBN 072934)
rthornton@nossaman. com
PAUL S. WEILAND (SBN 237058) (Counsel for Service)
pweiland@nossaman. com
HENRY S. WETNSTOCK (SBN 8976s)
hweinstock@nossaman. com
BENJAMTN Z. RUBIN (SBN 249630)
brubin@nossaman.com
18101 Von Karman Avenue, Suite 1800
kvine, CA92612-0177
Telephone: (949) 833-7800
Facsimile: (9 49) 833 -7 87 8

Attomeys for Plaintiffs Coalition for a Sustainable Delt4 Belridge Water
Storage District, Berrenda Mesa Water District, Lost Hills Water District,
Wheeler Ridge-Maricopa Water Storage District, and Dee Dillon

LINITED STATES DISTRICT COIIRT

EASTERN DISTzuCT OF CALIFORNIA

COALITION FOR A SUSTAINABLE DELTA,
BELRIDGE WATER STORAGE DISTzuCT,
BERRENDA MESA WATER DISTRICT, LOST
HILLS WATER DISTRICT, WHEELER RIDGE-
MARICOPA WATER STORAGE DiSTRICT, and
DEE DILLON,

Plaintifß,

vs.

DONALD KOCH, in his official capacity as Director
of the Califomia Department of Fish and Game,

Defendant,

CENTRAL DELTA WATER AGENCY, et al.

Defendant-Intervenors,

CALIFORNIA SPORTFISHING PROTECTION
ALLIANCE, et al.,

D efendant-Intervenors.

Case No: 1 :08-CV-00397-OWW-GSA
(Related to Case Numbers 1:OS-cv-OWW-
GSA and 1 :06-cv-00245-OWW-cSA)

NOTICE OF DEPOSITIONS OF DFG
WITNESSES

TO DEFENDANTS AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that the depositions of the following witnesses will be taken at the

times set forth below at the offices of NossamanLLP, at9I5 L Street, Suite 100, Sacramento, CA

95814. The depositions will continue from day to day, excluding weekends and holidays, until

372191 \.DOC
NOTICE OF DEPOSITIONS OF DFG WITNESSES No. 1 :08-CV-00397-OV/W-GSA
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completed, unless otherwise stipulated by the parties. The parties have stipulated that if these

depositions are not completed by May 14,2009, they will be continued the following week.

1. May 12,2009 at 10:00 am - Califomia Department of Fish And Game ("DFG").

Pursuant to FRCP 30(bX6), DFG must designate one or more persons to testify on its behalf on the

following issues, and the persons designated must testify about information known or reasonably

available to DFG on each of the issues listed below:

i. The effect of the Striped Bass Sport-Fishing Regulations (contained in Sections 5.75

and27.85 of Title 14 of the California Code of Regulations) on striped bass

populations in the Delta;

ii. The effects of DFG's bag limits, size limits, and gear restrictions on sportfishing

practices and on striped bass populations in the Delta;

iii, Striped bass predation on the Listed Species (Sacramento River winter-run chinook

salmon, Central Valley spring-run chinook salmon, Central Valley steelhead, and

delta smelt);

iv. Changes in the population of striped bass ín the Delta;

v. Changes in the populations of the Listed Species in the Delta;

vi. The reasons why DFG halted the stocking of striped bass in the Delta in or about

r99t;

vii. The reasons why DFG halted the stocking of strþed bass in the Delta in or about

2001; and

viii. DFG's Regression Model developed to predict striped bass abundance and evaluate

the effectiveness of the various altematives inthe Conservation Planfor the

Caliþrnia Department of Fish and Game Striped Bass Management Program

(leee).

In response to plaintiff Belridge Water Storage District's first set of Interrogatories, DFG identified

Marty Gingras as DFG's most knowledgeable employee regarding the above issues. Please state within

10 days hereof the name of the person designated by DFG to testify on each of the issues listed above.
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2. May 13, 2009 at 9:30 a.m. - DFG pursuant to FRCP 30(bX6), must designate a witness to

testify on the following issue:

DFG's methods of enforcing the Striped Bass Sport-Fishing Regulation contained in Sections

5.75 and 27.85 of Title 14 of the California Code of Regulations.

In response to plaintiff s interrogatories, DFG previously identified Tony Wa.rington as its most

knowledgeable employee on this issue. Please state within 1 0 days hereof the name of the person

designated by DFG to testify on this issue.

3. l|l4ay 14,2049 at 9:30 a.m. - Randy Baxter.

Dated: Aprrl23,2009 NOSSAMAN LLP

"r, {/ -,, l( ;2(
HryRY-S. WETNSTOCK

Attorneys for Plaíntifß Coalition for a Sustainable Delta,
Belridge V/ater Storage District, Berrenda Mesa Water
District, Lost Hills ÏVater District, Wheeler Ridge-
Maricopa Water Storage District and Dee Dillon
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PROOF OF SERVICE

The undersigned declares:

I am employed in the County of Orange, State of California. I am over the age of 18 and am not
a party to the within action; my business address is c/o Nossam an LLP , 1 I 1 0 I Von Karman Avenue,
Suite i800, Irvine, Califomia 92612-0177.

On Apnl 23,200g,I served the foregoing NOTICE OF DEPOSITIONS OF DFG
WITNESSES on parties to the within action by placing ( ) the original (x) a true copy thereof enclosed
in a sealed envelope, addressed as shown as follows:

SEE ATTACHED SERVICE LIST

X (By U.S. Mail) On the same date, at my said place of business, a true copy thereof enclosed in a

sealed envelope, addressed as shown on the attached service list was placed for collection and
mailing following the usual business practice of my said employer. I ãm readily familiar with
my said employer's business practice for collection and processing of correspondence for mailing
with the United States Postal Service, and, pursuant to that practice, the correspondence would
be deposited with the United States Postal Service, with postage thereon fully prepaid, on the
same date at kvine, Califomia.

tr (By Overnight Service) I served a true and correct copy by overnight delivery service for
delivery on the next business day. Each copy was enclosed in an envelope or package
designated by the express service carrier; deposited in a facility regularly maintained by the
express service carriêr or delivered to a courier or driver authorized to receive documents on its
behalf; with delivery fees paid or provided for; addressed as shown on the accompanying service
list.

n (By Etectronic Service) By emailing true and correct copies to the persons at the electronic
notif,rcation address(es) shown on the accompanying service list. The document(s) was/were
served electronically and the transmission was reported as complete and without error.

Executed on April 23, 2009.

X (FEDERAL) I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

JESSICA VARGAS
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SERVICE LIST FOR CASE NO: 1:08-CV-00397-OWW-GSA

Edmund G. Brown, Jr.
Attornev General -- State of California
Clifford T. Lee
Mary E. Hackenbracht
455 Golden Gate Avenue, Suite I1000
San Francisco, CA 94102-7004
Tel: (41s) 703-s546
Fax: (415) 703-5480
Email: Cliff.Lee@,do_i.ca.eov

Deborah A. Wordham
Office of the Attorney General
1300I Street, Suite 125
P.O. Box 944255
Sacramento, CA 95814
Tel: (916) 323-3s49
Fax: (916) 321-2319
Email: f)eborah.Wordham@doj.ca.gov

Daniel A. McDaniel
Nomellini, Grilli & McDaniel
235 East Weber Avenue
P.O. Box 1461
Stockton, CA 95201 -1461
Tel: (209) 465-5883
Fax: (209) 465-3956
Email : damplc@,pacbell.net

John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207
Tel: (209) 9s6-0150
Fax: (209) 956-0154
Email: jhenlaw@aol.com

Michael B. Jackson
429 West Main Street
P.O. Box 207
Quincy, CA 95971
Tel: (530) 283-1007
Fax: (530) 283-4999
Email: mjattl¡l¿Dsbcqlobal..net

Counsel for State Defendant

Counsel for Intervenors
CSPA, CSBA, and NCCFFF

Counsel for Intervenors
Central Delta Water Agency, Honker
Cut Marine, Inc., South Delta Water
Agency, Robert Souza, & Rudy Mussi
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

--o0o--

SUSTAINABLE )COALITION FOR A
DELTA, et al . ,

P1 ai nti ffs,
vs.

D0NALD KOCH, i n hi s off i ci at
capacìty as Director of the
Cal i fornj a Department of
Fi sh and Game,

Defendant.

CENTRAL DELTA WATER AGENCY,
et â1. ,

Defendant - I ntervenors,

CALIFORNIA SPORTFISHING
PROTECTI0N ALLIANCE, et al . ,

Def endant - I ntervenors .

)
)
) Case No.
) 1 :08-CV-00397-Owt^r-GSA
) (Rel ated to Case Nos.
) 1 :05-CV-Ot^JtÂl-GSA and
) 1 : 06-CV-00245-Otllw-cSA
)
) ÞÉ@-..i , p: "'';..ii. il) , *"..,. ",_.._-._.,*-_.*:

)
)
)
)
)
)
)
)
)
)
)

WEDNESDAY, MAY 13, 2OO9

--o0o--

DEPOSITION OF

TONY I^'ARRINGTON

--o0o--

ROSE M. GONT, CRR, RMR
Certifjed Court Reporter 8760

6728 Oakl awn L,/ay
Fai r Oaks, CA 95628 -4249

(91 6) 863-0730
goni davj s1 Gsbcgl obal . net
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Sacramento-San Joaquin Delta area?

MS. W0RDHAM: Obj ecti on, vague as to

"thrì vi ng. "

You can answer.

THE WITNESS: There i s a bl ack market for

stripers in the Delta area, Yes.

(Mr. Ingram no longer Present.)

BY MR. RUBIN: 
.

O. Is it your opinion that if the regulations

were eliminated, that there would be more fishìng for

striped bass, either because of they started using gi11

nets again, they started using long 1ines, or because

they started tak'i ng j uveni'le or more than two?

A. If you can cl ari fy, are you ta'l ki ng a compl ete

abol i shment of a1 I regul ati ons deal ì ng wj th st¡i ped

bass and the commercjal sale of recreatjonal-takìng

speci es? Coul d you be a I i ttl e cl earer?

a. Yes. Let me be more spec'ific. If you got rjd

of the gear restri ct'i ons , the si ze l i mi ts , the catch

Iimits on striped bass, do you think that there would

be more f i shì ng' f o'r those speci es?

A. Yes, there would be'

A. Do you feel that is jt your opinion that

there woul d be more stri ped bass caught at I east

i ni ti a1 ì y, after those regul atíons were el i mi nated?

ROSE GONI REPORTING (916) 863-0730
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4.. Yes.

0. And just to come back,

be more fishing if you got rjd
catch limits for strìped bass?

A. Yes.

do you feel there woul d

of the size limits and

bas s

the

to

O. Do you feel , is it your op'i n'ion that at least

injtially it would increase catch of striped bass if
you got ri d of the si ze I i m'its and catch I i mi ts f or

stri ped bass?

A. Yes,

O. If you look on page 4, it's the first full
paragraph, it states:

"The DBEEP squad made 23,868 contacts, which

'is up f rom approxì matel y 16,000 contacts I ast

f isca'l year. DBEEP gave 1,412 warnings,

issued 1,746 cjtations and made approxìmately

125 physical arrests in the last fiscal year.

' Out of the 1,746 citations that were issued,

120 were for salmon, 5 for steelhead, 7T for
sturgeon and 131 for strì ped bass, "

So out of those citations issued, striped
were the most citations jssued; js that correòt?

MS. l^l0RDHAM: 0bj ecti on, mj scharacteri zeò

document

1 ,746.

I don't think all those numbers add up
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used to?

A. Yes.

0. Would changes in the kinds of equìpment and

numbers of fish that could be taken by the elimination

of the present regulations in regard to strìped bass

make enforcement i n general j n the Det ta more or I ess

di ffi cul t?

A. It would make it more difficult.
O. And why i s that, sj r?

A. Well, the jnteractjons that we,ve just
di scussed here coul d take p'lace. And tak.i ng the speci e

or the numbers limits off of th'i s fish could, at least

for some time, sort of add fuel to the fire for this
bl ack market that we've tal ked about here today too for
st ri pers

MR. JACKSON: Thank you. I have no further
quest i ons .

MR. WEINSTOCK:

l'lr, Jackson's poì nt.

I have a brief follow-up on

EXAMINATION

. BY MR. WEINSTOCK:

a. And that js, I think you earlier told
Hr. Rubin that if you eliminated the size and catch

ljmits for striped bass, you would expect there to be

more f i shì ng and more catch or harvest of str.iped bass,

27

'2g

frt
lso
t_.
lftt

32

3í

,3,
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Correct?

A. Correct.

A. 0kay. But in addition, if you eliminated the
size and catch limits for striped bass jn the Delta and

fi shermen then, i f they were contacted by your wardens,

had, let's say, dozens or scores of striped bass in
their boat, that in itself would not be ì1'legal and

that would increase the harvest that way, correct?
A. Yes.

' O. Okay. But there's then, I thi nk Mr. Jackson's
led us to another aspect of that, which is if you,re
unãble to limit the catch of the striped bass on the
Del ta, I et's say today i f you caught somebody wi th 20

or 30 strìped bass in their boat, lou could seize them,

arrest or cite them right then and they could then not
commercì al'ly sel I them, correct?

A. Correct.

a. 0kay. But jf these S.TS regulatjons were

el i mi nated, the si ze and catch regul ati ons were

elìminated, then it would make it very difficult to
prevent those f i sherme'n f rom taki ng those, I et ,s say a

few dozen striped bass, tâking them home and then miles
away from the wardens sell them to their, you know,

f ri ends or ne'ighbors or restaurant or bl ack market ,

co r rect?

ROSE cONt REPORT|NG (916) 863-0730 87

27 I

'28 1

í*j
Fo -)
Irt
IV,,

lli-ø

J.

Case 1:08-cv-00397-OWW-GSA     Document 115-2      Filed 02/22/2010     Page 92 of 94



L

2

3

4

5

6

7

I

ô

10

11

3

4

--o0o--

Pl ease be advi sed that I have read the

f oregoi ng deposi ti on , pages þ- throug h æ ,

inclusjve. I hereby state that there are:

(Check one)- no correcti ons

corrections Per attached

Errata Sheet

Sì gned under Pena'ltY of Perj urY'

gþéz
--o0o--

TONY WARRINGTON
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REPORTER'S CERTIFICATE

I, ROSE M. GONI, a Certifìed Shorthand Reporter

i n and f or the State of Cal ì f orn'i a, do hereby certi fy

that:

TONY T^IARRINGTON,

was duly sworn by me to test'i fy to the truth, the whole

truth , and nothi ng but the truth i n the w'ithi n -

entitled cause; that sa'id deposjtion was taken at the

time and place therein named; that the testìmony of

said witness was reported by ffiê, a duly Certified
Shorthand Reporter and di s'interested person, ârìd was

thereafter transcribed by means of computer-ajded

transcri ptì on.

I further certify that I am not a relative or

employee of any attorney or of any of the parties in
the act'ion, nor f i nancì a1l y i nterested j n the acti on.

IN WITNESS WHERE0F, I have hereunto set my hand

this 28th day of May, 2009.

ROSE M. GONI,

R0SE M. GONI, CRR, RMR, CSR No. 8760
6728 Oakl awn Way
Fai r Oaks, CA 95628 -4249
Teì ephone/Fax: (916) S63-0730
Emai I : goni davi sl Gsbcg'lobal . net
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